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A. 

AMEI©  or  nodify  AGREEIlIEnT  b^tvoon  the   Pxibllc  Utilities 

CoriniGGicn  fcr  tiie  City  and  County  of  San  Fraucioco 

and  rioldor-Soronscii  Conpany  in  t  lie  inattor  of 

ADTOIW.' IS  I:<G ♦"..♦* 3349 

AID  for  Orphan  Children  t^ii»o".i£h  P-.ibllc  ^olfars  Dopartir.ont,,3o51 

AMEIIDHnruT  -  CliARTim  -  In  !iQ,   Rl^^t   to  do  away  with  Pi^e- 
forontlal   Position  of  Incxorabonts  upon  the  Ballot, 
ty . , , . 3353 

ALL0??A3ICE  POP.  THE  SAIIE  PHRIOD  -   Payment  of  Vacation  and 

Disability 3350 

AUTOMOBirj:  Busiis  oPEPJiTrro  12c  akd  out  of  san  ?!iA!?cir;Ca  - 

Levying:  of  License  Taxes  upon,. . ,,•,, 3357 

AP©I,ICABIiE  -  Law  Applicable  wltii  nospect  to  Ponaion  when 

Cliarter  is  Cimn^ed  Subsequent   to   Injury , 3358 

AIR  RAID  WAnDKi:S  -   InatJillatlon  of  Girens   and  Pied  Llgirits 

on  Privately  Owned  Cars  of  Certain, • 3360 

AID  AGI^IlJtlEi:?  between  Bay  Area  Counties  -  Sugsostod 

Mutual 3370 

APPROVAL  OP  ABAJiDONIiHnT  OP  CLAIM  -  Request  for 3373 

ASSESSOR  TO  ADMUI ISTEH  OATIB  -  Power  of  Deputy.... 3374 

ADMINISTPJ.TOR  -  PUBLIC  -  UHCLAIilED  BA!IK  ACCOuTT  $2,515.46. .  .3376 

ASSESSHEKT  of  Boat  originally  constracted  for  Sardine 
Pishing  and  Reduction  but  now  uaod  entirely  as  a 
Potroleun  Carrier 3377 

AP'FIDAVITS  filed  with  ABSTftACTS  of  Judgment  under  C.C. P. 710.3379 

APPROVAL  Bv:  ART  COMMISSION  of  Expenditures  made  for  St. 

Patrick's  Cay  and  Father  Yorke»a  t'enorial  Service....  3331 

ALFRED  PUnRJ.!AK,  deceased  -  Statua,  powers  and  dutiea  of 

the  Libi»ary  CoKnission  vyith  respect  to  bequest  under 

will  of/ 3383 

ADDITIONAL  MATTEfS  that  nay  be  taken  into  consideration 
in  Standardizing  wanes  of  Platforra  Men  on  the 
Municipal  Railway. 3385 

ASSESSMEIiTS  DUI.Y  LLVIID  by  Board  of  Directors  of  Joint 
Highway  District  Ko.  10  -  Duty  of  Board  of  Supor- 
visora  to  pay. • 3386 
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ADMIinSTRATIVE  AFFAIRS  -  Right  of  City  Planninc  Cornnlssion 
to  act,  in  conduct  of  ^<-  ,  through  others  than  its 
Chief  Executive  Officer 3388 

ABSEECE  -  Leaves  of  •«•  to  Licensed  Maritime  Off  icers. ....... .3391 

ALLOWANCE  (I'EATH)  when  no  proceedings  are  necessary  and 
application  has  not  beon  filed  within  one  year  - 
RiCht  of  widow  to  recAtve  death 3393 

ASSIGNED  TO  DUTIES  BY  HIS  SUPEHIOR  OFFICER  and  who  was 
paid  on  Expense  Desiands  and  whose  Kane  did  not 
appear  on  the  Regular  Payroll  -  Retireaient  Status 
of  Eiuployee  who  Y;as 3395 

APPRGVIKG  Salary  Ordinances  whore  rate  of  Co^npensation  is 
Different  frora  that  crovided  in  AITTTUAL  BUDGET 
ESTII.IATL  and  APr-ROPRIATIOK  Ordinance 3398 

ACTION  ET;TITL1.D  "Smith  v.  Board  of  Supervisors,  et  al"  - 
Payment  of  Salaries  Provided  for  in  1942-l£43 
Salary  Ordinance  l:eretofore  v/ithheld  hy  reasofi  of... 3400 

AGEKCIES  -  In  Re  Sale  of  Scrap  Iron  to  Federal  Govemraent . . 3401 

AIR  RAID  WAFJ3EKS  while  driving  City  o^^ned  Automobiles 
during  an  AIR  raid  ALERT  and  AIR  PJVID  AIJIRM, 
and  the  Use  of  Red  Lights  and  Sirens  on  said 
Automobiles,,  Liability,  of 3404 

ACCEPTAIIGE  of  Lesser  Salary  than  Salary  fixed  for  an 
Lnployee  by  Budget  and  APPROPRIATION  ORDH^'AKCE 
and  by  Salary  Ordinance 3405 

AlffiEAR  -  JOHN  -  Deceased  -  Claim  of  Residuary  Legatee 

for  Salary  due  John  Annear,  deceased,  at  Time  of 

Doath 3406 

AGREEI/!E!TT  with  State  Housing  Authority  in  Chinatown  Project  - 

In  Re,  Refund  in 5408 

ALARM  COMPAinr  -  PACIFIC  FIRE  -  Liability  to  City  for 

Calendar  Year  1941 , 3411 

ABSEIXE  OP  CERTIFICATE  OP  DISCHARGE  -  Effect  of  Order 

Restoring  to  Capacity  in  *  -  Payment  of  Retirement 
System  Benefits  and  of  Salary  due  James  A.  Gallasi;e  r, 
deceased. , 3412 

ALAHM  COMPAirif  -  AMERICAIJ  BURGLAR  -  Franchises; 3413 
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ADVERT ISEI5EIITS  on  Surface  of  Union  Square  -  Sign 3417 

AOTHORITY  TO  ACCEPT  -  Place  cf  Deposit  -  Gifts,  Devises 

and  Bequests , .3422 

ART  -  WORKS  OF  -  Safekeeping  of  »   during  existing  War 

Emergency , 3424 

ADMINISTRATIVE  OFFICER  -  Housing  Code  raust  be  reconmended 

by  Mayor  and  Chief ,3426 

APPLICATION  OF  PEKALTT  v/hen  payment  ciailed  prior  to 

Time  of  Delinquency 3428 

ALLEGED  VIOLATIOi:S  of  the  State  Housing  ACT  -  773, 

etc.  Cole  Street , 3430 

APPROPRIATIOIIS  -  In  Re,  Legality  of  proposed  Ordirarc  e 

Freezing  all  Surpluses  In  personal  Service 3433 

AGREEilErT  effective  APRIL  7,  1937,  between  San  Francisco 
V.'ater  Departnent  andDivislon  of  Highways  of  the 
State  of  Calif  omia 3434 

APPEAL  to  Board  of  Pornit  APPEALS  -  In  Re,  Time  for 3435 

ADMINISTRATRIX  -  Taxes  erronecusly  deducted  froiTi  Cash 

Bond  of 3437 

ARGUMEIIIS  TO  VOTERS  -   Presentation  to   Registrar  of...... 3438 

EFTER  FILHTG  OF   PITTITIOU    W  BAKKKUPTCY  -   Collection   of 

Penalties  accruing  prior  and 3439 

A?iEITDI.IEr'T  of   Ordinances  by  Sub-Sections 3440 

ACT  -  Soldiers*    and  Sailors   Civil   Relief  -  APPLICATION 
to   Property  wi:iere   Person   in  Military  Service 
has   co-feenancy  interest 3441 

ACTIVE   r/lEMBLR   OF  THE   UllITLD  STATES   KAVY  -    In  Re, 
Status   of  Gerald  O'Gara  as  a  Supervisor  on 
becoming  an 3444 

AREA  -  SIDEWALK  -  Right   of   City  and  County  of  San 

Francisco  to  remove  Encroachment  on 3445 


To  AIR  RAID  WARDEK  SERVICE 

Liability  cf  Child  Shelter  a'ardon 3403 


To     TI!E  ART  COm^ISSION   - 


In  Ro,    Approval  by  Art   Cornriission  of  Expondituroa 

nade  for  St.    Patrick's  Daj  and  Patlicr  Yorke 

Momorlal   Service 3381 


To  THE  ASSESSOR  - 


Power  of  Deputy  Assessor  to  Administer  Oatlis. .  ,3374 

Asaossnont  of  Doati  originally  cor.structed  for 
Sardine  Fisiiin^j  cxid  Reduction  but  now  used  as 
a  Petroleum  Carrier. ,3377 


For  Board  of  Supervisors  see  SUPKRVISQIili 


B. 

BALLOT  -  In  lie,   lU^^it  to  do  away  with  Pi»cferontiel  Position 

of  IiicxiBibenta  upon  the  ■»,  by  Chartor  Ainondnont ..•.•••••  3353 

BOARD  OP  SUPERVISORS  «  Power  to  Designate  One-way  Sti'»oete...3354 

BUSr-3  OPERATIITG  HI   AlID  OUT  OF  SM   FRANCISCO  -  LevyinG 

of  Llcariao  Taxes  upon  Automobile, 3357 

BOARD  OF  lIDuCATIOi:  -  Paynent  of  Cortlficate  Pee  by., 3362 

BUREAU  in  Union  Square  -  Inf omation. 3365 

BUILDING  other  than  one  of  Class  A  or  Class  B  construction- 

Maintenanco  of  School  in 3369 

BAY  AimA   COiniTIES  -  Su^^-ested  Mutual  Aid  Agreement  between. .  .3370 

BOARD  OF  EQUALIZATIOTi  -  Notice  of  Delinquency  In  Paynent 

of  Sales  or  Use  Tax  filed  by  State  a, 3372 

BOLAim  -  PATRICK  -  Public  Administrator,  Unclelraod  B&HK 

Account  ?72, 515.46 3376 

BOAT  orlainally  constrxictod  for  Sardine  Pish'-ng  and 
Reduction  but  noi4   used  entirely  as  a  Potroloun 
Carrier  -  Asooosnont  of,,. ....* 3377 

ISEQUEGT  Ul.'DEH  WILL  OF  ALFRED  FLl^IRllAII,  deceased  -  Status, 
povmrs  and  duties  of  the  Library  Connlaaioia  with 
respect  to..., 3383 

BOARD  OF  SUPERVISORS  -  Duty  of  a   to  pay  Assessraonts  duly 
levied  by  Board  of  Directors  of  Joint  Hi^ihwa'-; 
District  no,   10 3386 

BARRIERS  OK  PRIVATE  PKOPl.RTY  to  prevent  Sand  from  Drift  in© 
on  to  Streets  •  Right  of  Departniont  of  Public  Works 
to  erect 3392 

BOARD  OP  SUPERVISORS  -  Consideration  by  -  of  Resolution 
coinc«»nding  or  cor.deianing  Officials  of  the  City 
and  Coxinty  of  San  Francisco, . , 3394 

BADGI^  -  In  He,  Issuance  of  License  Plates,  Tags  and 3396 

BUDGET  ESTBI/xTE  and  APPROPRIATIu  ORDITiAKCE  -  Approving 
Salary  Ordinances  whore  rate  of  ccr-pensation  is 
different  from  ti-at  provided  in  Annual, 3398 

BOARD  OP  SUPERVISORS  -  "Smith  v.  *,  et  al"  -  In  Re,  Payiaent 
of  Sali^rles  provided  for  In  1942-1943  Salary  '-Ordin- 
ance heretofore  withheld  by  reason  of  Hction  entitled.3400 
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BUDGET  AI:D  APPROPRIATIOII  ORDS.'AIICE  and  by  Salary  Ordinance  - 
In  Re,  Acceptance  of  Lesser  Salary  ti-.an  Salary  fixed 
for  an  Eiaployee  by. 3405 

(BUREAU  OF  PERMITS)  POLICE  DEPART!JEIiT  -  Surety  for  Public 

Protection  as  Required  by  Law?  or  Ordirance ..,.3407 

BEIIEFITS  -  RETIRE?<!EJ^T  SYSTEM  -  Effect  of  Order  Restorinc 

to  Capacity  in  absence  of  Certificate  of  Discharge  - 
Payment  of  «  and  of  salary  due  ^'ames  A.  Gallagher, 
deceased .3412 

BUHGLAR  ALAR!.!  CO.  -  A?4EKICA1I  -  F'ranchises 3413 

BATHS  -  CRYSTAL  PALACE  4t  Lease '. 3416 

BEQUESTS  -  Authority  t6  Accept  -  Place  of  Deposit  -  GIFTS, 

DEVISES  AlID .3422 

BOARD  OF  PERMIT  APPEALS  -  In  Re,  Time  for  Appeal  to 3435 

BOND  -  CASH  -  OP  AD^^Il'ISTRATRIX  -  Taxes  erroneously  dedv.cted 

from • 3437 

BANKRUPTCY  -  Collection  of  Penalties  accruln  ;  prior  and 

after  filing  of  Petition  in ...3439 


-   •  •  * 


G. 

CHILDREN  «•  SIJB-JTORUyi    -  Poster  Homos  for  «  -   Jia?iadlctlon. .  ..3347 

CA1TCEI>,  AliElTD  OR  HODIFi  AGTooxiont  between  tiio  Public 
UtilitiDs   Com-ilsBlon     fop  tho  Clt-j  end  County  of 
Saii  Francisco  and  Ploldor-Sorenson  Cosip&ny  In  the 
natter  of  AdvortiainG. 3349 

CHILDRHI  -  ORPHAN  -  Aid  for  «»■  tiiroiicii  Pviblic  Welfare 

Dop&rtnent  ..••.•• ..». 3351 

CnARTER  A!.!I'JTD1CEIIT  -  Ixi  Ro,   RlsJit  to  do  avmy  with  PreferontJaL 

Position  of  Incinabents  upon  the  Ballott  by. ,....,.,....  .3353 

CHARTEH   IS   CKAi:Gin5  Subaequont   to   Injury  -  Law  Applicable 

with  Respect  to  Pension  when.,  . ., 3350 

COMPEJrSATIOK  for  Iciployeea  of  the  "Hospitality  Houao" 3359 

CARS  OP  CEHTAH:  AIR  RAID  WARDE!:S  -   Installation  of  Sirens 

and  Red  Linhta  on  Privately  C^iod, 33G0 

CLRTIFICATE  PEE  by  Board  of  E*acation  -  Payraont  of 3562 

COSTS   OF  TRiU'nCRIPT  -   Percy  v.   Hoore,   ot  al.,   ITo.   11061, 

District  liourt   of  Appeul    -   Paynent   of.. , 33G3 

COUNTY  CLERK  at  the   time   declarations   of  CAIIDIDACY  are 

deposited  for   subsequent   delivery  to  t  he   Secretary  of 

State   -   Re,    Filing:  Pees   Required  to  be   Paid  to  tho 3367 

CLASS  A  OR  CLASS  B  C0JJSTRUGT10I1  -  Maintenance   of  School 

in  Building  other  tlian  one   of 3369 

COUIITIES  -  Suggested  :<Iutual  ALd  Agreement  between  Bay 

Area 3370 

CLAIl'  -  Request  for  Approval  of  Abandonment  of. 3373 

CIVILIAN  DEFENSE  COUNCIL  -  In  Re,  Vacation  for  linployeo 

of  *  ( Genevieve  Gehres )... 3375 

CARRIER  •  Aaaessraent  of  Boat  orlclnally  constnacted  for 
Sardine  Pishing  and  Reduction  b^it  now  \ised  entirely 
as  a  Petroleum 3377 

COUNTY  PROBATION  OFFICER  -  Disposition  of  Moneys  collected 

by .3370 

C.C.P.  710  -  Affidavits  Piled  with  Abstracts  of  Judsnont....  3379 

CODE  OF  CIVIL  procedure:  by  Union  CRIDIT  COHPAr/  and  in 
Gray  v.  Gray  -  Successive  Levies  under  Section  710 
of  thB 3300 


C  -2- 

COMMISSION  -  ART  -  Approval  by  ^  of  Expenditures  nade 
for  St.  Patrick's  Day  and  Father  York6»s  Llonorial 
Service 3381 

COMPEJ-:SATIOi:S  -  Monthly  Salary  Hates  for  Per  Dien  Employees 

vThen  •«•  are  changed  from  per  diom  to  monthly  tiaais ,3384 

CONSIDERATION  in  Standardizing  ^vages  of  Platform  Men  on  the 
Hvinicipal  Rail?/ay  -  Additional  Matters  that  nay  ha 
taken  into 3385 

CIT:  PLANNniO  COMISISSION  to  act,  in  CONDUCT  of  Adriinistra- 
tlve  Affaris,  through  oth.ers  than  its  CHIEF  EXECUTIVE 
OFP'ICER  -  Richt  of 3388 

CONTRACT  between  Director  of  Public  Works  and  Wells  the 

Planer  for  restirfacing  Streets 3389 

(CHARLTON  -  Thomas  J.)  Right  of  Widow  to  receive  death 
allowance  %'hQn  no  porceodln^js  are  nacos^ary  and 
application  i^s  not  beon  filed  within  one  year. 3393 

CO?;  SIDE  RAT  I  ON  by  Board  of  Supervisors  of  Resolution  conmend- 
ing  or  co:  deraniiig  Officials  of  the  City  and  C canty  of 
San  Francisco , 3394 

COMPENSATION  for  said  services  fron  Hishway  Districts  No. 
9  and  10  -  In  Re,  Employees  of  Real  Estate  Depart- 
ment rendoring  service  to,  and  receiving , 3397 

COIiPEKSATION  is  different  from  that  provided  in  Annual  Budget 
Estimate  and  Appropriation  Ordinance  -  Approving 
salary  Ordinances  where  rate  of 3398 

CANDIDATES  and  Notice  of  Election  -  Publication  of  List  of.... 3399 

CHILD  SHELTER  WAKDEi:  -  Liability  of 34Q3 

CITY  OWNED  AUTOMOBILE  -  Llabiltty  of  Air  Raid  V/ardens  while 


driving  *  during  an  air  raid  alert  and  air  raid  alarm 
and  the  u.e  of  red  lights  and  sirens  on  said  auto- 
nsoDiies  •••.»..,.,..,,,,,,, 

CLAIM  of  residuary  legatee  for  Salary  due  John  Annear. 

deceased,  at  time  of  death '^, 

CHIIIATOJVN  PROJECT  -  In  Re,  Refund  in  Agreement  with  State 
xiousm,;;  Authority  in.,... 


.3406 


,3408 


CONDUCT  VAUDEVILLE  H  RFOR.MANCE  in  Kearny  Street  Theatre  - 

In  Re,  Permit  to ^409 


C  -  5  - 

CAKCELLATIOK  OF  WARRANTS  ( Gene  rally ) 3410 

CERTIFICATE  OF  DISCHARGE  -  Payment  of  Retirement  System 
Benefits  and  of  Salary  due  James  A.  Gallagher, 
deceased  -  Effect  of  Order  Restoring  to  CAPACITY 
In  absence  of 3412 

COKTRACT  -  Effect  of  Withhold  notices  Rsgarding  l^terials 
Supplies  under  One  Contract  upon  payments  duo  \inder 
Anotbor  Contract , .3415 

CRYS2AL  PALACE  BATIIS  LEASE 3416 

COLLECT  lOK  of  Segresation  COSTS  -  Tax  COLLECTOR 3419 

COMPEKSATIOKS  OF  DIDIVIDUAL  EJ.!PLOYEES  -  Effect  of 

stand£:rdiz£tion  of  Salaries  upon.  .^Y^^^  .^^^i^  .Q^? 3420  ^^^^ 

COKTUmOUSLY  employed  by  the  CITT  AITD  COUKTY  during  a 

Given  Year,  but  who  is  enployed  in  various  Departments  - 
Vacation  Rights  of  Employee  who  is 3421 

CALIFORNIA  PALACE  OF  TrIE  I^OIOK  OF  HOKOR  -  Sale  or 

Exchange  of  Paintings  in 3423 

CHIEF  ADMIi:i£TRATr/E  OFFICER  -  Housing  Code  rnuat  be 

Recoiranendod  by  Mayor  end/, 3426 

COmilSSIOK  -  UKEKPLOY!.mKT  RESERVES  -  v.  P.  SALAKI 

(LTunicipal  Court  #127906)  -  Taxation  of  Deposit  in... 3427 

CODE  -  STATE  EOUSHJG  -  Alleged  Violations  of  *  - 

773,  etc.  COLE  STREET .3430 

CHILD  ITURSEKY  permissible  in  a  First  Residential  District? 

Is  a  pro-kindorgart en  or 3431 

COMPEIISATIOK  of  Inspectors  of  Municipal  Railway 34:^ 

CAI.,IFORi;iA  -  In  Ro,  Agreement  effective  April  7,  1937, 

between  San  Francisco  Water  i:epart.T;ont  and  DivisL  on 

of  Highways  of  the  State  of,,,\ 3434 

CRYSTAL  SPRINGS  Public  Golf  Course  Leaso  -  COLLECTION 

of  Rent  a., , , 3436 

CASK  DOKD  OF  ADMIT: ISTRATRIX  -   Taxes   erroneously  dedic  ted 

from 3437 

COLLECTION  of  Ponaltios  accruing  prior  and  after  Piling 

of  Petition  in  Bankruptcy, 3439 


C   -   4 


CIVIL  RELIEF  ACT  -  SOLDIERS*   AlH)  SAILORS   -  Application 
to   Property  whore   Perjr-on  in  Military  Service  has 
CO-TEKAIJCY  interest 3441 

CIVIL  SERVICE  Employees   of  the  San  Francisco  Unified 

School  District   -  Salary  Crdir.ance  with  respect   to,. 3443 

CITY  AF::  COUTTTY  OP   SAII  FRAtJCISCO   -  RigJit    of  ->  to 

Remove  Encroachraent   on  Sidewalk  Area 3445 


To  CHIEF  AD!';ir:iSTIlATr/£  OFFICER  > 


Coiaponsation  for  Enployoes  of  the  '^Hospitality 

Ho  uao. "......... ..3359 

Installation  of  S irons  fmd   Red  Liclits  on  Pri- 
vately Omied  Cars  of  Certain  Air  Htiid  Wardens 
(  ^i'ltton  to  Civilian  Connittee  on  Siipplios 
Procurouent ,  attention  of  Mr.  Klin© )♦.. .3360 

Re,  Plllns  Pees  Required  to  be  Paid  to  the 
County  Clerk  at  the  time  declarations  of 
candidacy  are  deposited  for  subsequont  delivery 
to  the  iiocretary  of  State. 3367 

In  Re,  Contract  between  Director  of  Pixblic 
l^orks  and  Vs'ells  The  Planer  for  resurfacing 
Streets. (copy)... .3389 

Ri£:ht  of  Depertrsent  of  Public  Works  to  Erect 
Barriers  on  Private  Property  to  Prevent  Gand 
f roa  Drifting  on  to  Streets ••  2o92 

In  Re,  Essuiance  of  License  Plates,  Ta^js  and 

Badges  ( copy  to ) 3396 

In  Ro,  Employees  of  Real  Estate  Departsiant 
rendering  service  to,  and  receivlns  cor.pensa- 
tion  for  said  services  fros  Hlghtfay  Districts 
Ko.  9  and  Ko.  10. 3397 

Publication  of  List  of  C&ndidctes  and  Kotico 

of  Election •  . , 3399 

In  Re  Sale  cf  Scrap  Iron  to  Federal  uovenxnont 
Ai:.enc ies  { copy  to),.. .* 3401 

In  Re  Sal©  of  ^ator  ffagonjB  (copy  to) 3402 

In  Re,  Ref imd  in  Asreesant  with  State  Housing 
AutJr.ority  in  Chinatown  Project  (copy  to). 3408 

Housing  Code  must  be  Recoi-amended  by  Mayor  arid 
Chief  Adalnlstrativo  Officer 3426 

Alleged  Violations  ;>r  the  State  Ilouains  Act  - 

773,  etc.  Cole  Street, 3430 

Presentation  to  Registrar  of  Ar^ruinents  to 

Voters 3438 

In  Re,  Effect  of  Presidential  Lxecutlvs  Order 

liO,   9017  on  Municipal  i-aployeea.  T, 3447 


To  CITY   PLAl<liII;G   COMMISSIOI?   - 


RiCht   of  City  Planning:   Cominiasion  to  act. 

In  condiict  of  Adninlatrative  Affairs,   through 

otlrjers  tlian  its   Chief  Sxecutive   Officer... 3308 

Is  a  pre-klndergarten  or  child  nursery 

poriaisslble  in  a  First  Residential  District?, .  .3431 


To  civn.  srnviOE  cjivgiissioH  »» 

MILITAJrZ  LEA'TES   (copy  to) .,..3355 

Power  of  Deputy  Assessor  to  Actalnister  Oatlia   (copy  to)... 3374 

In  Re,   Sick  Leave  for  Enployee  previously  Injiired  in 

Lino  of  Duty  (copy),......... ....3302 

In  Re,  Monthly  S&lary  Rates  for  Per  Dlen  Enployeos  tsrlien 
Compensations  are  changed  fron  per  dlen  to 
monthly  basis , 3384 

In  Ro,  Effect  of  Salary  Standardisation  Qrdiiiance  of 

May  11,  1942. 3390 

In  Re,  Payment  of  Salaries  provided  for  in  1942-1043 

Salai»y  Ordinance  horotofore  withheld  by  reason  of 

Action  entitled  "Smith  v.  Board  of  iiupervisora,  et  al."  ..3400 

(copy  to) 

In  Ro,  Acceptance  of  Leaser  Salary  than  Salary  fixed  for 
an  Employee  by  Budget  and  Appropriation  Jrdinance 
and  by  Salary  Ordiimnce 3405 

In  Re,  Effect  of  Standardization  of  Salaries  upon  Compensations 

of  mdividial  Employees... My?il^SJ^J'..O.t^...... 3420 

Vacation  Rights  of  Employee  who  is  Continuously  employed  by  the 
City  and  County  during  a  Give-.  Year,  but  %'ho  Is  enploycd 
in  various  departments ,, ,,  3421 

In  Re,  CoMpenoatlon  of  Inspectors  of  Municipal  Railway.,.., 3432 


XX 


To      GOiyTROLLER  - 


Right  to  cancel,  anieud  or  saodii'y  /i^rGenent  between 
the  Piblic   '-itililioa  Coia::4issioi.  for   tho  01-;/  and 
Coiinty  of  :>ari  Francisco  and  Fielder-- Soronson  Cosipeny 
in  tte  v^ttor  of  Advertiainc.{«©yy.t©J,..., 3349 

Sales  and  Use  Taxes  oii  Hirchasea  for  Federol    Dofoneo 
Projects. , 3350 

In  Ro  -  Aid  for  Orplaan  Children  tiirough  Public 

Welfare  IDopartiaer.t   ( copy  to),,.........,, ,3351 

Silitary  Leaves  .....•....,♦,,.,,,,.,,,.,,,,, 33513 

Ptyaorit  of  Vacation  and  Disability  Allowance  for 

tlie  s&iae  Period. ,3356 

Lev^lR^:;  of  Liconao  Taxes  upon  Autonobile  Buses 

Oparatlng  in  ajid  out  of  San  Francisco...... ..5357 

Payiaent  of  Costs  of  Tijainacrlpt*       Darcy  v,  Moore, 

©t   al.,   Ko.    119C1,   District   Cora't  of  Appeal 3362 

In  Re,   Liability  of   Union  Square   Garage   Corporation 


for  widening  streets   surrounding;  Union  Sqixare 
(copy  to  Gor.-uroller) , 


.3364 


Release  of  Pay  Warrants  Prior  to  Endinj^  Date  of 

Pay  roll  Period 3366 

In  Ro,  Horticultural  .'material  on  Treasure  Island 

sold  to  Dulien  Steel  Products  ConpanT,  and,  in 

turn,  sold  to  aan  Frra.clsco  Unified  rohool  District.  .3368 

notice  of  Delinquency  in  pa;/»i}ent  of  Sales  or  Use 

Tax  filed  by  State  Board  of  Lqualisation 3372 

Request  for  Approval  of  Abandonment  of  Claim .3373 

Power  of  Deputy  Aasesaur  to  Adialnister  uatixs  (copy).. 3374 

In  Re,  Vacation  for  Employee  of  Civilian  Defense 

Council  (Genevieve  Gahrea)  (coi.y  to).  ..•«*.*•••-...  ..3375 

Patrick  Boland,  Public  Administrator,  Unclftimed 

Beivk  Account  $2,515.46 , •*♦*•  .*...,.  .3376 

Dlapoaition  of  Koneys  collacted  by  County  Probation 
Officer.  , , 3378 

Affidavits  filed  with  Abstract  a  of  Judgnont  tinder 

C.CP.  710..... , 3379 


To     CQirTROLLER  - 
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Succossive  Levies  xmder  Section  710  of  the 

Codo  of  Civil  Procedva'G  "by  Union  Credit  Company 

and  in  Grfiy  v.  Gray 3380 

Status,  powers  and  duties  of  the  Library  Coiiiraiss- 
lon  with  respect  to  bequest  under  v/ill  of  Alfred 
Fuhroan,  deceased.  ( copy) 3383 

In  Re,  Contract  between  Dlrectof  of  Public  Vrforks 

and  Wells  The  Planer  for  resiirfacins  streets 3309 

In  Re,  Payment  of  Salaries  provided  for  in  1942-1943 
Salai-y  Ordinance  heretofore  withheld  by  Reason  of 
Action  entitled  "Smith  v.  Board  of  Supervisors, 
et  al . " 3400 

In  Re,  sale  of  scrap  Iron  to  Federal  Governraent 
Agencies  (copy  to) 3401 

In  Re,  sale  cf  Water  Wagons  (copy  to ) 3402 

Indigent  Relief  "warrants  -  Time  of  Presentation 

for  Payment 3395|- 

Claim  of  Residtiary  Legatee  for  Salary  due 

John  Annear,  Deceased,  at  time  of  Death 3406 

Police  Departinent  (Bureau  of  Permits)  Surety  for 

Public  Protection  as  required  by  Law  or  Ordinance..  3407 

In  Re,  Refund  in  Agreement  with  State  Housir^ 

Authority  in  Chinatown  Project 3408 

Cancellation  of  warrants  (Generally) ,.,.3410 

Pacific  Fire  Alana  Company  -  Liabillt-j  to  City  for 
Calendar  Year  1941 3411 

Effect  of  Order  restoring  to  Capacity  in  absence  of 
Certificate  of  Discharge  -  PajTtient  of  Retirement 
System  Benefits  and  of  Salary  due  Janes  A,  Gallagher, 
deceased ,,.... 3412 

I'Tanchiaos  -  Aaiorlcaii  Burglar  Alam  Co 3413 


DE'PSiSE  PHOJLCTC  -  SrIos  aiid  ^30  Taxes  on  P^orcliaeos 

for  Peclersxl, , 3350 

DEGIOimiS  0!3E-??AY  ETHEJ-'IS  *  Board  of  tlr\porv:lRorn  - 

Power-  to 5554 

DISABILITY  ALLOWANCE  for  the   saiao  period  -  ?a;raent  of 

Vacation  and 3556 

DIS7niBir?I0!r  of  RELITP  by  Board  of  Supervisors  or  by 

Public  Woifare  I>Qp«;rt3:acnt,  In  Ro,.,,. 33G1 

DAKCY  V,  UOOm,   et  al..  Ho,  11,961,  District  ^ourt  of 

Appsal  -  Paynfjnt  of  Costs  of  Transcript ....3363 

DATE  OP  PAYROLL  PERIOD  -  Release  of  Pay  Warrants  Prior 

to  Ending 3366 

DECLARATIONS  OP  CAilDIDACY  are  deposited  for  subsequent 
DELIVERS  to  tiie  Secretary  of  State  -  Ro,  Piling 
Fees  Required  to  bo  Paid  to  the  County  Clerk  at  the 
tine 3367 

DULIEII  KTFJBL  PRODTroTS  :;)l!]^A!:!ir,  and,  in  t^om,  sold  to 
Sau  Fraxicisco  Unified  School  District  -  In  Re, 
Horticultiiral  Material  on  Treasui^e  Island  sold  to,, 3368 

DELIlIQUEIfCY  IK  PAYMEIIT  of  Saleo  or  ^bq   Tax  filed  by 

State  Board  of  Equalisation  -  Kotico  of..... 3372 

DEPUTY  ASSESSOR  to  Adrainlster  Oatlis  -  Pos;or  of ....,,..., 3374 

EEPEKSE  GOUITCIL  -   CIVHilA!;  -  In  Ro,  Vacation  for 

Laployo©  of  ■»  (Genoviovo  Goiires),.  ••, ......3375 

DISPOSITIOTT  OF  MOISYS  collect od  by  County  Probation 

Officer 3370 

DUTY  -  Sick  Leave  for  Eciployee  previously  injured  in 

line  of , , .,.  .,  ,,3382 

DTTl'IES  of  the  Llbnery  CoEsaii-sion  with  respect  to  bequest 
under  will  of  Alfred  Puliman,   deceased  -  Status, 
powers  and   •••....... 3383 

DIEM  EMPLOYEES  «  Monthly  Salary  Rates  for  per  i^  when 

Caipensationa  are  cJian^ed  fron  Por  Dieia  to  Monthly 
basis,, , 3384 

DUTY  of  Board  of  Supervisors  to  pay  Assessments  duly 
levied  by  Board  of  DIRECTORS  OP  JOIKT  HIGHSJAY 
DIfiTRIGT  JJo.   10. 3386 

DIRECTOR  OF  PUBLIC  t?ORIS   and  7/ella  The   Planer  for 

resxirfacini-  Streets  -   In  Ho,    Contract  between 3389 
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DBgAEKffintE'  or  PUBLIC  WORKS  -  Rlcht  of  •!*  to  oroct 

Barriers  on  Pr5.vate  Property  to  Prevent  Sand 

from  Drifting  on  the  Streets ....3392 

DEATH  ALLOWANCE  when  no  proceedings  are  necessary  and 

application  has  not  been  filed  within  one  year  - 
Right  of  widow  to  receive 3393 

DUTIES  by  his  Superior  Officer  and  who  was  paid  on 

expense  EfiMAKDS  and  whose  name  did  not  appear  on 

Regular  Payroll  -  HAtirenent  Status  of  Employee 

who  was  assigned  to 3395 

DEPARTMZKT  -  Real  Estate  -  Esiployees  of  a-   rendering 

service  to,  and  receiving  compensation  for  said 
services  frosi  Highway  DISTRICTS  lio.  9  and  ITo.  10.. 3397 

DIFFERENT  -  rate  of  compensation  -  from  that  provided 
in  Annual  Budget  Estimate  and  Appropriation 
Ordinance  -  Approving  Salary  "Ordinance  where  rate 
of  co:  ipensation  is 3398 

DRIVIlia  CITY  Oi'iTED  AUTOMOBILE  during  an  air  raid  alert 
and  air  raid  alarm,  and  the  use  of  red  li-;lats  and 
sirens  on  said  auto.-obiles  -  Liability  of  Air  Raid 
Wardens  while 3404 

DECEASED,  AT  TL'-E  OF  DEATH  -  Claim  of  Residuary  Legates 

for  Salary  due  John  Annear 3406 

DISCHARGE  -  Certificattj  of  -  Effect  of  Order  restoring 

to  Capacity  in  abaoi.ce  of  -a-  -  Payment  of  Retirement 
System  Benefits  and  of  Salary  due  James  A,  Gallagher, 
DECEASED 3412 

DUE  UKDER  AM01KER  COT" TRACT  -  Effect  of  Withhold  Notices 
Regarding  ^Jaterials  supplied  ui:ider  One   Contract 
upon  Payment s 3415 

DEPARTIaEKTS  -  Vacation  Rights  of  Employee  who  is  con- 
tinuously employed  by  the  City  and  County  dtxring  a 
Given  Year,  but  who  is  employed  in  various ..3421 

DEVISES  A::D  BEQUESTS  -  Authority  to  Accent  -  Place  of 

DSPOS IT  -  Gifts, 3422 

DEPOSIT  in  Unemployment  Resorves  Coniniisslon  v.  P. 

Salani  (Municipal  Court  //127906)  -  Taxation  of 3427 

DEPARTIffiliT  OF  ELECTRICITY  -  Refimd  of  Perniit  Fees 3429 

DISTRICT  -  Is  a  pre-kindergarten  or  child  nursery 

permissible  in  a  First  Residential 3431 


To  DEFENSE  >  SAB  FR/ii: CISCO  CIVILIAIJ  and  OTIC'R  DEFENSE  COUNCILS 


Installation  of  Sirens   and  Red  Li(>its   on  Privately 

Ovmed  Cars  of   Certain  Air  Raid  Yi/ardens    (    to  Civilian 

Coninittee   on  Supplies   Procixreniont,    Attention  of  Ben 

G.    Kline  ) 3360 

Sugcostod  '.iutual  Aid  Agreement  between  Bay  Area 
Counties  (Addrossod  to  S.P.  3aj  i?egion  Metropolitan 
Defense  Coniicil  -  15r.  Joaeph  Mxa'phy,  Coordir.ator. ) 3370 

In  Ro,  Vacation  for  ".-raployee  of  Civilian  Defense 

Council.  (Genevieve  Gohros). .3375 

Liafcility  of  Air  Raid  jl^ardens  while  drlvlnc  City 

owned  Automobiles  during  an  air  raid  alert  and  air 

raid  alarm,  and  the  use  of  red  liciits  and  sirens  on 

said  automobiles. 3404 


To  DSLINQUEITT  REV3^'mJE  -  BUREAU  OF  - 


ReqixQst  for  Approval  of  Abandoimont  of  Claim 3373 

(copy  to) 

Crystal  Springs  Public  Golf  Course  Loase  - 
Collection  of  Rents 3436 


To  DB  YOUITG  ME2.fORIAL  ^HJSEm!  ~  TRUSTEES  OF  -» 


In  Ro,  Loaves  of  Abasrxo  to  Liconsed  Maritime 
Officers 3391 


E. 

EMPLOYEES   OF  THE  "HOSPITALmr  HOUSE"  -  Coiiponsution 

for • 3359 

EDUCATION  -  Paynent  of  Certiricate  Peo  by  Board  of ... . ...3362 

EIIDING  DATE  OP    PAYROLL  PERIOD  -  Release   of   Pay  V/urrants 

Pr  1  or  t  o 3366 

EFFECT  OF  ORDINANCE  -  Retroactive 3371 

EQUAL  ISATI  Oil  -  STATE  BOARD  OF  -  Hot  ice  of  Dollnquoncy  in 

Payraont  of  Sales  or  Uso  Tax  filed  by  •'.f. 3372 

EMPLOYEE  OF  CTVILIAIf  DEFSJSE  COimciL  (Geneviovo  Gohrcs) 

In  re.  Vacation  for, 3375 

EXPEilDITURES  m&de   for  St.  Patrick »s  Day  and  I^thior  Yorke»s 
Manorial  Service  -  In  Re,  Approval  by  Art  Cormnission 
of..,. 3381 

EMPLOYEE  previously  injured  in  Line  of  Duty  -  In  Re, 

Sick  Leave  for 3382 

EMPLOYEES  -  PIJ.  DIEM  -  Monthly  Salary  Rates  for  ^   when 
Cor.pensationo  are  chaiiced  frcai  per  di<K3  to  aonthly 
basis// 3384 


EXEClfTlYE  OFFICER  -  Right  of  City  Planninc  Co  Kission  to 
act,  in  CO.'. duct  of  Adnin::s  tSativ©  Affairs,  through 
othora  than  its  Chief 3300 

EPI'TiCT  of  Salary  Standardization  Oralnance  of  May  11,  1S42.,3390 

ERECT  BARTilLRS  on  Private  Property  to  Prevent  Sand  froa 
driftir^j  on  to  Streets  -  Ri^^ht  of  Dopartnont  of 
Public  V/ofiks  to. .3392 

SIPLOYEE  who  was  Assigned  to  Duties  by  his  Superior  Officer 
and  who  was  paid  on  EXPENSE  dojnands  end  whose  Nam© 
did  not  appear  on  t  he  regular  payroll ., ,.  3395 

l^PLOYEES  Of  Heal  Estate  Department  rendering  Service  to, 
and  receiving  compensation  for  said  services  from 
P.iGhway  District  Ko.  9  and  Ho,  10 3307 

ESTIMATE  ~  Ar;j;UAL  BLrDGET  -  and  Appropriation  Ordinance  - 

Approving  Salary  Ordinances  ^^lero  rate  of  <-'ompensa- 
tlon  is  different  frojr.  that  provided  in..... ..3398 

ELECTIOK  -  Publication  of  List  of  Candidates  and  Notice  of. 3399 
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EMPLOYEE  -  In  Re,  Accoptence  of  Lesser  Salary  then 

Salary  fixed  for  an  «  by  Budget  and  Appropriation 
Ordinance  and  by  Salary  Ordinance 3405 

EFFECT  of  Order  restoring  to  Capacity  in  Absence  of 

Certificate  of  Discharge  -  Payment  of  Retirement 
Syston  Benefits  and  of  Salary  due  James  A.  Gallashcr*, 
deceased. 3412 

EFFECT  of  Witlihold  Notices  regarding  Materials  aiipplied 
under  One  Contract  upon  Payments  due  under  Another 
Contract .5415 

EFFECT  of  Standardisation  of  Salaries  upon  Coaponsations 

of  Individual  Employees.  .^YES.SEUT. OUT 3420  xxxxx 

EMPLOYEE  who  is  continuo\isly  EMPLOYED  by  the  City  and 

County  during  a  Given  Year,  but  who  is  EMPLOYED  in 
various  Departments 3421 

EXCH/iKGE  JF  PAr:TH.C-S  in  California  Palace  of  tii©  Legion 

of  Honor  -  Sale  or 3423 

EMERGENCY  -  Safekeeping  of  V/orks  of  Art  during  existing 

War 3424 

ELECTRICITl.   -  DEPARTJffiNT   OF  -  Refund  of   Permit  Fees .3429 

ERROT.TOUSLY  DEDUCTED  from  Cash  Bond   of  Administratrix  - 

Taxes 3437 

EMPLOYEES   OF  TI!E  SAK  FPJVrCIGCO  UITIFIED  SCHOOL  DISTRICT  - 

Salary  Ordinance  with  respect  to  Civil  Service 3443 

EKCRO&CHSSNT  Oil  SJTjSHAJ.K  AREA  -  Rlgr.t    of  City  and  County 

of  San  Francisco  to   Remove 3445 

EFFECT  of  Pros-Mortial  EXECUTIVE  order  Ilo,   9017   on 

Municipal  EMPLOYEES 3447 
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To  BDUCATIQIU  BOAIO)  OF  - 


Payment  of  Gertlflcato  Pee  by  Board  of  Edxication ,3362 

Position  Occupied  by  Harriot  Leaman  is  not  a  tochnical 
position* » 3414 

Powers  of  Guperlntendont  of  Schools 3442 

Salary  Ordinance  with  respect  to  Civil  Service 

i-Eiployeos  of  tne  San  Francisco  Unified  School  District, 3443 


p. 


P'OSTER  noriliS  for  Sub-IlornEl  Ciiildi^on  -  Jurisdiction 3347 

PIBLDE  -SOHEli'SSK  COMPAIiY  In  the  niattor  of  Advert isinc  - 
Hiciit  to  cancel,   anand  or  modify  Agroorsiont  botwoon 
tijo  P\;blic  irtilitlos  Co^saission  for  tho  City  and 
CoTinty  of  San  Francisco  and.. 3349 

FEDERAL  DEPKTSE  PROJLCTS  -  Sales  arid   u'so  Taxes   on 

Purcnasos  for. ••••••• .3350 

PEE  HI  BOARD  OP  EDUCATION  -  Payaent   of  Certificate 3362 

FILING  PEISS  required  to  be  paid  to  tho   County  Clerk 

ot  tha   tine  declarations  of   candidacy  are   deposited 
for   subsequent    delivery  to  the  Secretary   of  State., 3367 

PIEHIIIG  and  Reduction  but  now  used  entirely  as  a 

Petroloiici  Carrier  «  Assessrient  of  Boat  originally 
constructed  for  Sardine .3377 

FTJHPtKAK,  AI.FRBD,   Deceased  -  Status,   powers  and  duties 
of  the  Library  CoinniissiQn  with  respect  to  bequest 
under  will  of ..3383 

FOHD  -  R£COT'..,TRUCTIO!;   AITD  RE?LACE^!■:I■'T   -  of  the   Tiunicipal 

Railway 3387 

FEDERAL  GOVERmiEKT  AGEKCIES  -  In  Re,   Sale  of  Scrap 

Iron  to 3401 

FIRE  AI^ARM  COMPAIIY  -   PACIFIC  -  Liability  to  City  for 

Calendar  Year  1941 3411 

PPJ^.^ICHISSS  -  Araerican  Burglar  Alerrx  Co .3413 

PES^  -  Refund  of  Pentilt  ■»  -  liapartinent  of  Electricity. .  .,3429 

FIRST  HESirE'TL^    IISTnlCT  -   Is  a  prQ-lci.-derGarton  or 

child  nursery  perraissible  In  a .3431 

FRIIESE^G  ALL  SURPLUSES   in  Persar.al  Service   Approprlfitlona  - 

In  Re,  Legality  of  proposed  ^Tdii.&nce. ,..,5433 

FILIKO  OF  PETITION  IT.   BAKKRTJPTCy  -  Collection  c£ 

Penalties  accruing  prior  ar^d  after, .3439 


G. 


GARAGE  COIIPORATIOK  for  widoning  Streets  surrounding 

Union  Square  -  In  Re,  Liability  of  Union  Square, .. .3364 

OEIIRLS  -  GEIJEVIEVE  «  In  Re,  Vacation  for  Enplojee  of 

Civilian  Dof onse  Counbil. , 3375 

GRAY  V.  GRAY  -  Sxiccosslvo  Levies  \mder  Section  710  of 
the  Code  of  Civil  Procedure  by  Union  Credit  Conpany 
and  in,.,... ••*. 3300 

GOVTFiJIMtKT  AOEIICIES  -  In  Re,  Sale  of  Scrap  Iron  to 

Federal 3401 

GALLAGHER,  JA'^ES  A.,  deceased  -  Effect  of  Order  Reato^-- 
ing  to  Capacity  in  absence  of  Certificate  of  Dis- 
charge -  Payrssjnt  of  ustireaent  System  Benefits  and 
of  salary  due 3412 

GlPrS,  DEVISES  AKD  BSQUHSTS  «  Authority  to  Accept  - 

P1&C8  of  Depoeit, ,3422 

COLP  COURSE  liASE  -  Crystal  Springa  Public  -  Collecticn 

of  Rent G 3436 

GERALP  O'GAIIA  as  a  Supsrviacr  on  becoiEins  an  active 
Member  of  tne   ^nited  Stetes  llavy  -   In  Re,  Statue 
of 3444 


HOHES  -  POSTER  -  for  Sub-No raftl  GMldren  -  Jtirlsdiot ion.... 3347 

"KOSPITAT^ITl''  HOUSE"  -  Conpensation  for  i^ployees  of  tho 3359 

HORTICULTURAL  MATERIAL  on  Treasure  Island  sold  to 

Dulien  Steel  Products  Company,  and,  in  tiirn,  sold 

to  San  Franciuco  Unified  School  District 3368 

HIOIIWAY  DISTRICT  110,   10  -  JO  HIT  -  Duty  of  Bo&rd  of 

Supervisors  to  pay  Assesaraents  duly  levied  by  Board 

of  Directora  of  ■»". 3386 

EICRWAY  .DISTRICTS  KO.  9  A?TD  NO.  10  -  In  Re,  Employees 
of  Real  Zstfite  Dopartaent  rendering  Service   to, 
and  receivins  corapensEtion  for  said  Sorvicos  froxa. .. .  .3397 

EOOSKG  AUTHORITx  In  Chinatown  Project  -  In  Re,  Refund 

in  Acreement  v;lth  Stuto, .3408 
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HONOR  -  Cslifomia   Palace  of  the  Legion  of  -   In  Re, 

Sals  or  E^vChange  of  Faintinga  in... 3423 

HOUSING  CODE  must  be  Racoaiaendod  by  i^-ayor  erid  Chief 

Administrative  Officer.. 3426 

HOUSncG  ACT  -  Allor.od  Violations  of  the  State  ■> 

773,  etc.   Cole  Street ....,34C>0 

niGIWAYS  OF  THE  ^'"TATE  OF  CALIPORI.IA  -  In  R  e,  ASroement 
effective  April  7,  1937,  botweon  San  Francisco  Water 
Dopartnsnt  and  Division  of.,.. 3434 

HOTELS  -  Qviarfiiitlnin^  of  *  as  a  result  of  Prevalence  of 

Venereal  Diseases. 3446 


To  HEALTH  -   DIRUCTOR  O'F  PUBLIC 

Poster  Hones  for  Sub-Uoriaal  Chlldron  - 
Jiirisdiction.  .,-.,.. .3347 

QuarentiniaG  of  Hotels  as  a  Result  of  Prevalence 
of  Voneroal  Diseases......... 544C 


To     house: G  AUTHORITY   OF  THL   CITI  A'.TP  COUNTY   OF  S/Ji   FHAITCISCO 

In  Re,   Refund  In  Agreement  with  State  Housing 
Authority  in  Chinatown  Project. (c2>py  to), .3408 


I. 

HTDIGSITTS  -   In  Re,   RGlior  for  ilon-Rosidont ,3352 

IKCUIJSOITS  UPOi:  THE  BALLOT  -  In  Re,   Richt  to  do  Qway 
with  Proforontial  Poaition  of  «  by  Clxartor  Arjont- 
i3ont« .,,,....••......•....».»••••••••• 3353 

IKJURy  -  Law  Applicable  witii  Kaapoct  to  Ponolon  -when 

Chart  or  is  Cimnnod  subsoquent  to, , .3550 

niSTALLATIOK  OP  SIREHS  MW  RED  Liai!-TS   on  Privately 

owned  Cars  of  Certain  Air  Raid  Wardens 3360 

I1^-P0K.1/ITI01I  BUREAU   in  Qulon  Square 3365 

ISLAND  -  TlilSASliilE  -  In  Re,  Horticultural  Material  on 
it-  sold  to  Dulien  Steel  Products  Conpariy,  and,  in 
tvirn,    sold  to  San  Francisco  Unified  School  District. 3368 

niJURED   IN  LIKE  OP  DUTY  -   In  Ro,   Sick  Leave  for  Lmployoo 

previously 3382 

ISSUAHCE  Of  License  Plates,   Ta£;e  and  Badges 359G 

IROK  to  Federal  Govornmont  Agoncles   -   In  Re,   Sale   of 

Scrap , 34C1 

IITDIGEIIT  RELIEF  V/ARRAllTS  -   Time    of    Presentation   for 

Payment 33952 

INDIVIDUAL  S?.!PL0'i3ES  -  Effect  of  Star: dferdisat  ion  of 

Salaries  upon  Coapensation  of  .M??.????.  ?F? 3420  xxxx 

I>rCORRJ:CTLY  APPLITD  end   Property   sold  to  the  State  - 

Procedure  where  Tax  Paycwnt  has  been ,3425 

I?rSPf;CTORS   OP  MTJKICIPAL  RAH.WAY  -  Coaponaation   of 3432 

INTEREST  -  Soldiers*    and  Sailors  Civil   Relief  Act  - 
Application  to   Propoi'tj   whore  Person   in  Military 
S«)rvlce  haa  co-tenancy. .3441 


J. 


JUr<It>DIC?I01I  -  Poster  Ilonos  for  Sub-Homa3.   Children 3347 

JUDGKEITT  tinder  C.C.P,   710  -  Affidavits  filed  with 

Abstracts  of. •.•... ♦ 3379 

JODJT  HIOhli'/iY  DISTRICT  HO.   10  -  Duty  of  Board  of 

Supervisors  to  pay  Assessnonta  duly  lovled  by  Board 

of  Directors  of  Joiut .  U 33S6 


To   JOriT  HIGHWAY  DISTitlCT  ITO.  10 


Duty  of  Board  of  Supervisors  to  pay  Assessnents 

duly  levied  by  Board  of  Directors  of  Joint 

nighway  District  IIo.  10 3306 


K. 


EEARjr/  STREET  TEEATRE  -    IriaQ,    Permit   to  conduct 

Vaudeville  Pcrf orraance  in 3409 

KINDERGARTEN  or  child  nursery  p.rsiissiblo    in  aFirst 

Rosidential  District?      Is  a  pro- 3431 


L. 


L1CE!':SE  T^X  on  taxicabs  for  which  a  ponalt  iiaa  been  lasuod, 

but  tsr.ioh   are  not  in  onoratlon, ..««.. 3348 

LEAVES  -  MILITAIJY.. ....3355 

LEVYI!«0  OF  LICENSE  TAXES  upon  Autonobilo  Buses  oporatlns 

In  end  out  of  San  Francisco.. , ,.3357 

LAM   APPLICABLE  with  Respect  to  i'ension  when  Cliarter  Is 

ci:iancod  aubsoquont  to  Injury. .3358 

LIGHIS  on  Privately  ownod  Cars  of  Certain  Air  Raid 

Wardens  -  Iiistallation  of  Sirens  and  Rod 3350 

LIABILITY  of  '>Jnion  Square  Garage  Corporation  for  widening 

Streets  siuTounding  Union  Square 3364 

LEVIES  luader  Section  710  of  tl)8  Code  of  Civil  Procedure 
by  Union  Credit  Cocspany  and  in  Gray  v.  Gary  - 
Successive*  .•..•••«. 3380 

LEAVE  -  SICK  -  FOR  EMPLOYEE  previously  injiired  in  Line  of 

Duty 3382 

LIBRARY  COMMISSION  -  Status,  powers  and  duties  of  tlie  * 
with  respect  to b equest  under  «111  of  Alfred 
Fuhman,  deceased .3385 

LEAVES  OF  ABSLKCE  to  LICENSED  Idarltiae  Officers 33G1 

LICETISE  PLATTE,  Ta^s  and  Badges  -  In  Re,  issuance  of 3396 

LIST  OP  CANDIDATES  and  Kotice  of  Election  -  rUblicAtion  of...  3399 

L1A31L1TI   of  Child  Shelter  .Varden 3403 

LIABILITY  of  Air  Piaid  Wardens  iVhile  driving  City  owned  auto- 
nobiles  during  an  air  raid  alert  and  sir  raid  alam, 
and  the  uao  of  x-ed  li.^hts  and  sirens  on  said  autorao- 
blles., ..3404 

LESSER  SALAEY  ttxat  Salary  fixed  Tor  an  Employee  by  Budget 

and  Appropriation  Ordiiiunce  and  by  Salary  "-'rdinance  - 

In  Re,  Acceptance  of................ .3405 

LEOATSE  -  Claln  of  Residuary  »  for  Salary  due  John  Ar^ioar, 

deceased,  at  tiue  of  DeatL....... ..3406 

LAW  OR  ORDlNA^rCE  -  Police  Department  (  Bureau  of  Pertnits) 

Surety  for  Public  Protection  as  required  by. ...... ...,3407 
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LIABILITY  to  Gity  for  Calendar  Y^ar  1941  -  Pacific 

Plre  Alarm  Conipany . ...«...* 3411 

LEA1.1AIT,  HARRIET  -  Position  occupied  by  *  is  not  a 

technical  position 1 .3414 

LEASE  -  Crystal  Palace  Baths 3416 

LICENSES  -  Separate  *  required  where  Show  Houses  operate 

a  Motion  Pictvire  Show  and  Vaudeville  Sho-jsr, .,  .*, 3418 

LEC-IOH  OP  HONOR  -  Sale  or  Exchange  of  Paintings  in 

California  Palace  of  th^  ., 3423 

LEGAMTy  of  proposed  Ordinance  Freezing  all  Surpluses  In 

Persorial  Service  Approppiat ions 3433 

I£ASE  -  Crystal  Springs  Public  Golf  Coiirse  -  Collection 

of  Rents 3436 


To  LIBSAra:  CO!.!MISSIOK  - 


Status,  powers  and  duties  of  the  Library  Con;nisslon 
with  respect  to  bequest  under  will  of  Alfred  Puhrman, 
deceased. 3303 


F 


i* 


r.^ODIrT  AGREE?<5EI'T  between  tho  f-abllc  iftllltlea  Connlaslot? 

Tor  the  City  ar^d  County  of  San  Francisco  wnd  Fieldor- 
Sor©ns«T  Company  in  the  rictter  of  AdvdJ'tialng  ••  Right 
to  coiicol,  anond  surA. ,3349 

MILI7A?r?  1J;AVES.»**,4h* .3355 

mom,   ET  AL.,  -  DARCY  VS.  -  HO.  11961,  District  Court 

of  Appeal  -  Payment  of  Coata  of  Transcript 3D63 

MAIIJTEIIAImCE  of  school  In  Building  other  than  one  of 

Class  A  or  Class  B  coiistruction 3359 

MUTUAL  AID  AGKEEMivKT  betv/een  Bay  Area  Counties  -  Suggested,, 3370 

MOKEYS  collected  by  Cotuity  Probation  Officer  -  Disposition 

of,,. 3373 

MEMORIAL  SKi^VICE  -  PATjUiri  YORKE'S  -   In  Re,   Approval  by 
Art  Cossalasion  of  Expenditures  nade  for  St,   Patrick's 
Day  and  ^-. 3381 

MONTHLY  SALARY  RATES  for   Per  Dies  Enployees  when 

Coriponsatloiis   are  changed  frori  per  dlon  to  nonthly 

basis.. 3384 

ICATThRS  that  laay  be  tal^en  into  consideration  in  Standard- 
isinn  wages  of  Platform  MEN  on  th©  MUNICIPAL  Railway  ~ 
In  Re,  Additional 3385 

MUNICIPAL  RAILWAY  -  In  Ro,  Reconstruction  e  rd  Replacement 

Fxmd  of  the ••.. 3387 

MAY  11,  1942  -  In  Re,  Effect  of  Salary  Standardization 

Ordiijanco  of,. 3390 

MEMORIAL  MUSEUM  •  see  DeYoung 3391 

IIARITBC:  OFFICERS  -  In  Re,  Loaves  of  Absence  to  Licensed..  .3391 

MAHEHIALS  Supplied  under  One  Contract  upon  Peyn^onts  due 
under  Another  Contract  -  Effect  of  Withhold  Hot Ices 
regarding 3415 

MOTIOK  PlCTLTilE  SHC^  AKD  VAUDEVILLE  Sl.'OW  -  Separate 

Licenses  required  where  Show  Houses  operate  a,. ., ... ..3418 

MYOR  and  Chief  Administrative  Jfflcor  -  Hous.'ng  Codo 

must  be  Recommended  by... 3426 

(MUKICIPAL  COURT  #127906)  -  Tajcation  of  Deposit  In 

Unamploysient  Reserves  CocEaission  v.  P.  Salanl, ...... ..3427 

MAILED  PRIOR  TO  TIME  OF  DELIKQUEKCY  -  Application  of 

Penalty  when  Payment. 3423 
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MUITICIPAL  RAILvVAY  -  Compensation  of  Lnspectors  of 3438 

MILITARY  SI.RVICE  -  Soldiers'  and  Sailros  Civil  Relief 
Act  -  Application  to  Property  where  Person  In  * 
has  co-tenancy  interest 3441 

MEMBER  OF  T!!E  OTIITED  STATES  NA^'Y  -  In  Ro,  Status  of 

Gerald  O'C-ara  as  a  Supervisor  on  becoming  an  active, 3444 

MUIIIGIPAL  EMPLOYEES  -  In  He,  Effect  of  i-'residentlal 

Execut ive  Order  No,  9017  on 3447 


To  THE  MAYOR 


In  Ro,  Belief  for  Kon-nosident  Indicoiit3.,«...3552 

In  Re,  Liability  of  Union  Square  Garai^e 
Corporation  for  widening  Streets  surrounding 
Union  Square 3364 

m  Ro,  Vacation  for  Liiployee  of  Civilian 

Doferiao  Council,  (Gonovievo  Goiires)  (copy  to). 3375 

In  Ro,  Approval  by  Art  CorHnlosion  of  iixpen- 
dituros  riade  for  St.  Patrick* a  Day  and  Pat:ii«r 
York© ' s  ilenorial  Service  ( copy  to).,. 3331 

In  Re,  Monthly  Salary  Rates  for  Per  Dien 

ILnployeos  v/hen  Conxjensations  are  changed  fron 

per  dleia  to  nonthily  b&aia.(copy) 3384 

In  Ro,  Additional  llattors  that  nay  be  taken 
into  consideration  in  Standardising  wa^oe  of 
Platform  Men  on  the  Municipal  Railway  Tcopy)..3305 

In  Re,  Approving  Salary  urdirances  where  Rate 
of  Compensation  is  different  fix>n  that  pro- 
vided in  Annual  -t^udget  Estiraate  and  Appropria- 
tion Ordinance , ** 3398 


HOK-RESIDEKT  ITIDlOlvIiTS  -  In  Ro,  Hollef  for...... 3352 

NOTICE  of  Delinquency  in  Paynent  of  Sales  or  "Jse  Tax 

Filed  by  State  Boerd  of  Eq^ialisatlon. 3372 

Ho.  10  -  Joint  Hl'^hway  Llstrlct  -  Dutr  of  Boerd  of 

Supervisors  to  pay  Assessrjenta  duly  levied  by  Board 

of  Directors  of  *. ., 3386 

NO  PROCLEDINGS  ARE  ISCESSAiry  and  application  has  M-JT 
been  filed  within  one  year  -  Right  of  widow  to 
rooAlve  death  allowanco  miQu ....*... 3393 

NAKE  DID  HOT  APPEAIi  Jll   REGULAR  PAYilOLL  -  Retirsnent 

Status  of  Enployee  who  was  aaeignod  to  duties  by 
his  Suporior  Officer  and  who  was  paid  on  Expense 
Denar^s  and  whose 3395 

NOTICE  OF  ELECTICffi  -  Publication  of  List  of  Candidates 

and 3399 

1942-1943  Salary  Ordinance  heretofore  withheld  by  reason 
of  Action  entitled  "Smith  v.  Board  of  Supervisors, 
et  al"  -  In  Re,  Pa^^ment  of  Salaries  provided  for  in. 3400 

1941  -  Pacific  Fire  Alam  Corxpany  -  Liability  to  City 

for  Calendar  Year, ,3411 

NOTICES  -  WITHHOLD  -  Effect  of  •»  regarding  Materials 

supplied  i.mder  One  Contract  upon  Payments  due  under 
Another  Contract. .3415 

NUESEir/  per-aissiblo  in  a  First  Residential  District? 

Is  a  pre-kindergartcn  or  child........ ...3431 

1937  -  In  Re,  Agreeraent  effective  April  7,  1937,  between 
Smi  Francisco  Water  Department  and  Divlal  on  of 
Highways  of  the  state  of  Cal  if omia 3434 

NAVY  -  m  Fe,  Status  of  Gerald  O'G&ra  as  a  Supervisor 

on  becoming  an  active  ''ioinbor  of  the  'Onitsd  States. ..  .3444 


•'o 


No.   9017  -   In  Ho,  Effect  of  i^residentlal   Executive   Order 

«  on  Mxjuiicipal  Employees 3447 


0. 


Aid  for, * ......«, i^»«. .3351 

OITT-WAX  STTu-r^rrr.   -  Boara  ^f  Sup5rv?.3ors  -  PatieT  to 

Doslgna to ..,•.... «. 5554 

OPERAtJlIG  HI  Aim   OUT  OF   SAN  FRA2;Cir>C0  -  Levying  of 

License  Taxes  upon  A^xtoaobllo  Buses. . .1 3357 

a¥IIED  -   PRIVATELY  -  CARS   of  Cortain  Air  liaid  ;fardena  - 

Installation  of  Sirens  end  Red  Ll^lits  on 3360 

ORDFivAKCE  -  Retroactive   effect  of 3571 

OATHS  -  Power  of  Deputy  Assessor  to  Adiiinistor.. ,,...,  ..3374 

OFFICER  -  County  Probation  -  Disposition  of  Koneya 

collected  by  «■ 3378 

OTHERS  TFJIH   ITS  CllltP  EXECUTIVE  OFFICER  -   Hlcht   of 

City  Planning  Goiaraisslon  to  act,   in  conduct 

of  Adainistrative  Affairs,   through. ......... ..3388 

0RDI1:a:iCE  of  Kay  11,  1942  -   In  Re,  Effect  of  Salary 

Standardization.  •«........ ,. , 3590 

OFFICERS  -  LICEirSED  MARITBCE  -   In  Ro,   Leaves   of  Absence 

to  * 3391 

OFFICIALS  OF  THE  CITY  AFD  COUFTY  OP  SAK  PRASCISCO  - 

Consideration  by  Board  of  Suporvisors  of  Resolution 
concnending  andcondeinnins. .3394 

0RDII:A!ICES  -  in  Re,  Approving  Salary  it   whore  rate  of 

compensation  is  different  from  that  provided  in 

Annual  Budget  Estimate  and  appropriation  0RDI1.AKCS.3398 

ORDI.'ASCE  -  Salary  -  In  Re,  Paynent  of  Salaries  provided 
for  in  1942-1943  Salary  ordinance  heretofore  si-lth- 
hold  by  reason  of  Action  entitled  ^Smith  v.  Board 
of  Supervisors,  et  &1"..... 3400 

ORDITTATiCE  -  APPaopRIATIOi:  -  and  by  Sal&ry  Ordinance  - 
In  Re,  Acceptance  of  Lesser  Salary  tlian  Sclar^^ 
fixed  for  an  T-iaployoe  by  Dudcet  and 3405 

OEDinATTCH  -  Police  Pepartr^ont  (Bureau  of  Permits)  Surety 

for  Public  Protection  as  r-squired  by  La»i   or.. ..3407 

Ca^DER  RESTORING  TO  CAPACITY   in  absence  of  Certificate   of 
Discharge  -  Payment  of  Hetireisent  System  Benefits 
and  of  Salary  due  Jeaes  A.  Gallagher,   deceased.....   3412 
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ORDHCAFCE  Freezinc  all  Surpluses  In  Personal  Sorvice 

Appropriations  -  In  Re,  Legality  of  proposed. ,.,... ,3433 

ORDHTArlCKS  -  AJrEKD!XEi:T  OF  -  by  Svib-Sectlons 3440 

ORDIIT/JTCE  -  SALARY  -  with  respect  to  Civil  Service 
Employees  of  the  San  Francisco  Unified  School 
District , 3443 

ORDER  ::o,   9017  -  In  Ke,  Effect  of  ^residential 

Executive  «•  on  Municipal  Employees... 3447 

O'GARA  -  In  Ke,  Statua  .of  Gerald  O'Gara  as  a  Supei'visor 
on  becomirs  an  active  "•^eribsr  of  the  United  States 
K^vy 5444 


PEIu^rr  has  been  Issued  -  License  Tax  on  Taxicabs  for  which  a 

*,  but  wh.lch  are  not   in  oporation 3348 

PUBLIC  UTILm::^  COISIISSICN  for  th«  city  arid  Coimt:;  of  S&n 
Francisco  and  Fioldor-Sorensen  Ccnpeny  in  the  r:::iitter 
of  AdvertisIrcC  -  Ririlit  to   cancel,   amend  or  modify 
Agroenont  botwoen  tha •... ..,, ,3349 

PimCIi/iSES  FOR  FEDIiRAL  T2EP7niSE  PROJECTS  -  Sales  and  UsQ 

Taxes  on. •*......•••• •.•••....• 5350 

PUBT.IC  WEIJ^ARE  DEPARTMEK7  -  In  Re,  Aid  for  Orphan  Cliildron 

throu(^.  •••••...... 5351 

PHEPERIiKTIAL  POSITIOTT  of  Incuiabent  upon  the  Ballot t,  by 

Charter  Anendnent  -   In  Re,   Rijjlit   to  do  away  v/ith. ......   3553 

POWER  TO  D^IGHATE  OIJE^AY  STR!3iTS  -  Board  of  Suijorvisors  -     3354 

PAYKEJIT  of  Vacation  and  Disability  Alloarance  for  the 

sane   Period .,..,. 3356 

PEKSIOK  when  Charter  is  chanced  subsequent  to  Injury  - 

Law  Applicable  with  resrject  to. 3358 

PRIVATELY  OWIIED  CARS   of  certain  Air  Raid  r/ardens  - 

Installation  of  Sirens  and  Red  Lights  on 3360 

PUBLIC  V?ELI<''ARE  DEPARTlfEKT  -   In  Re,   Distribution   of  Relief 

by  Zk«rd  of  Supei*visors  or  by. 3361 

PAYM:::??  of  certificate  Pee  by  Board  of  Education 3362 

PAYMEIJT  of  Costs  of  Transcript.     Darcy  v.   I^ooro,  ot  al., 

Ko.  11961,   District  "ourt  of  Appeal 3363 

PAY  WARRANTS   PRIOR  to  Ending  Date   of   PAYROLL   PLRIOD  - 

Release  of, 3366 

PAY^tElJT  OP  SALES  OR  USE  TAX  filed  by  State   Board  of 

Equalisation  -  liotice  of  Delinquency  in....... 3372 

POWIiR  of  Deputy  Assoasor  to  Adriinister  Oaths..... .....3374 

PATRICK  BOLAKD,    PJBLIC  ADMKIBTHATOR,   Unclainod  Bank 

Account  $2,515.46......  ....«..,. ,3376 

PETROLEU!'!  CARRIER  -  Assossrnent  of  Boat  originally  con- 
structed for  Sardine  Piahinj:  and  Reduction  but  now 
used  entirely  as  a.... ., 3377 

PROBATIOK  OFFICER  -  Disposition   of  Moneys   cbllocted  by 

County , ,  337Q 

PROCEDURE  -  CODE  OP  CIVIL  -  Successive  Levies  under  Section 
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PATRICK'S  DAY  and  Father  Yorke'a  Moraorial  Service  - 
In  Ro,  Approval  by  Art  Comiaission  of  E:cpendltures 
Tnade  for  St 3381 

PREVIOUSLY  IN,RinED  HI  LUiE  OF   DUTY  -  In  Re,  Sick  Leave 

for  Enployso 338S 

POWERS  and  duties  of  t  he  Library  Connisslon  v^ith  respect 
to  boq\iest  iinder  will  of  Alfred  Puhrman,  deceased  - 
Status , 3303 

PER  DIEM  E!.!PLOYEE'S  when  conpen sat  Ions  are  changed  fron 
per  diera  to  monthly  basis  -  In  Re,  Monthly  Salary 
Rates  for 3384 

PLATFORM  MEi:  OH  THE  I^IUITIGIPAL  RAn.WAY  -  In  Re,  Additional 
Matters  that  nay  be  taken  into  consideration  in 
Standardizing  wages  of 3385 

PAY  ASSESSi^El-TTS  duly  levied  by  Board  of  Directors  of 
Joint  Hichway  District  Ko.  10  -  Duty  of  Board  cf 
Supervisors  to 3386 

REPLACETffillT  FLnO)  of  the  Municipal  Railway  -  In  Re, 

Reconstruction  and 3387 

PLACKING  C0ITI4ISSI0IT  to  act,  in  conduct  of  Adiainistrative 
Affairs,  tlirough  others  than  its  Chief  Executive 
Officer  -  Rif:ht  of  City 3388 

PLAIIER  -  VJELLS  THE  -  In  Ro,  Contract  between  Director 

of  PUBLIC  ?/orks  and  *.f©r.r«9urfaciog  Streets 3389 

PUBLIC  SORKS  to  erect  Barriers  on  PRIVATE  PROPERTY  to 
PREVENT  Sand  from  drift ing  on  to  Streets  -  Right 
of  Department  of.... 3392 

PAID  ON  EXPENSE  DEJ.'JLI.DS  and  whose  name  did  not  ep  pear 
on  the  Regular  PAYROLL  -  Retirement  Status  of 
Employee  who  was  assigned  to  Duties  by  his 
Superior  Officer  and  who  was 3395 

PROVIDED  IK  MKUAL  BUDGET  ESTB!ATE  AI!D  APEROPRIATIOII 
ORDEiAMCE  -  In  Re,  Approving  Salary  Ordinances 
where  rate  of  CompensatlOT.  is  different  from  that... 3398 

PUBLICATION  of  List  of  Candidates  and  Notice  of  Elect ion. 3399 

PAYI.!ENT  of  salaries  Provided  for  in  1943-1943  Salary 
■'.Ordinance  heretofore  withheld  by  reason-  of  Action 
entitled  "'^laith  v.  Board  of  Supervisors,  et  al"....3400 


♦     ._  .J 
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PKESEMTATIOK  POil   PAYMEST  -   Indigent   Rsliof  Warrants  - 

Tina  of 3395^ 

POLICE  DEPART?S.KT  (Bureau  of  Paitnits)  Siiroty  for  PUBLIC 

PKOTLCTIOi:  as  reqidred  by  law  or  ordi  anco  3407 

PROJLCT  -  Iri  lie.  Refund  In  Agreeiaent  with  State  Kousir:g 

Authority  in  Chluatov;n 3408 

PERMIT  to  coiiduct  Vaudeville  Performance  in  Kearny 

Street  Theatre 3409 

PACIFIC  FIRE  ALARK  CO:iPA!'Y  -  Liability  to  City  for 

Cal  endar  Year  1041 3411 

PAYMIJ:T  of  RETIRE!IE1TT  system  BFn^iEPITS  and  of  Salary  due 
James  A,  Gallaghor,  deceased  -  Bffect  of  Order  res- 
toring to  Capacity  in  absence  cf  Certificate  of 
Discharge 3412 

POSITION  Occupied  by  Harriet  Leanan  la  not  a  technical 

position .3414 

PAYIIEL^S  DUE  UIJDER  ANOTHER  C0!;TRACT  -  Effect  of  Witiihold 
IJotices  regarding  Materials  supplied  under  One 
Contract  upon.  • 3415 

PALACE  -  CRYSTAL  *  BATRS  -  Lease 3416 

PICTURE  SK07rf-  AND  VAUDEVILI^  SHOV?  -  Separate  Licenses 

required  where  Show  Houses  operate  a  Motion,. 3418 

PLACE  OP  DEPOSIT  -  Gifts,  Devises  and  Bequests  - 

Authority  to  Accept , 3422 

PAINTINGS  in  California  PALACE  of  the  Legion  of  Honor  - 

Sale  cr  Lxchaa^ie  of ,  3423 

PROCEDURE  where  Tax  PAY'iSL'T  has  been  incorrectly  applied 

and  PROPI.RTY  sold  to  the  State 3425 

PENALTY  when  PAY?.ffi?lT  inailod  PRIOR  to  time  of  Delinquency  - 

Application  of 3428 

PERMIT  FEES  -  Refund  of  -  Department  of  Electricity 3429 

PRE-KITIDERGARTEIT  OR  CirilD  nURSERY  permissible  in  a  First 

Residential  District?  Is  a. ...... , 3431 


PROPOSED  OKDBIAITCE  Freezing;  all  Surpluses  in  PERSOrAL 

Service  Appropriations  -  In  Ke,  Legality  of. 3433 

PERMIT  APPEALS  -  In  fie,  Ti::i0  for  Appeal  to  Board  of.,.,..3435 

PUBLIC  GOLF  COURSE  LEACE  -  Collection  of  Rents  ( 

(Crrstal  Springs) 3436 

PRESEITTATION  to  Registrar  of  Ar^iments  to  Voters 3438 

PEIIALTIiS  accruing  PRIOR  and  aftor  Filirig  of  PETITION 

in  Bankruptcy  -  Colloctlon  of 3439 

PROPERTY  where  PERSOr  In  Military  Service  has  co-tenancy 
interest  -  Soldiers  and  Sailors  Civil  Relief  Act  - 
Application  to 3441 

POWEPS  of  Superiiitendont  of  Schools, 3442 

PREVALENCE  of  Venoreal  Diseases  -  Quarantining  of  Hotels 

as  a  result  of , .3446 

PRESinaiTIAL  EXECUTIVE  DRIER  KO.  9017  on  Municipal 

Employees  -  In  Re,  Effect  of 3447 


To  - 

PALACE  OF  TIIE  LEGIOI?  OF  HOITOR  -  California  ■»  Board  of  Trustees  of 


In  Re,  Sale  or  Exchange  of  Paiit  Ings  In 

California  J?alace  of  the  Legion  of  Honor,. 3423 

In  Re,  Safokeeplns  of  7«orks  of  Art  diirlng 

exis ting  "si'ar  Emergency. ,« 3424 


To      PARK  COyiMISSIOIIERS.    BOARD  OF   - 

Information  Bxireau  in  Union  Square 3365 

Status,   powers  and  d\Aties  of   the  Library  Goraialssion 
with  reapoct  toboquost  tu-ider  -will   of  Alfred  Ftihrman, 
deceased. •«•.••..•........,...,,,..,,,,,..,,...,,,..*   3303 

Sign  Advert iaements  on  Surfnc©  of  Union  Square, 3417 


To  -  PERMIT  APPEALS.  BOARD  OF  » 

In  Re,  Maintenance  of  School  in  Building  other  than 

one  of  Class  A  or  Class  3  cor:  struct  ion.  .... 3369 

In  Re,  Pernit  to  conduct  Vaudeville  Performance  in 

Kearny  Street  Theatre 3409 

m  Re,  Tir.«  for  Appeal  to  Board  of  Ponalt  Appeals 3435 


To   POLICE  -  CRIEP  OF  - 

BOARD  wF  COMMISSIONLRS    OP  - 


Separate  Licenses  required  where  Show  Rouses 
operate  a  Motion  Pictiore  Show  and  Vaudeville 
SiiCTtf , 3418 


To      PROPERTY  -   DIRECTOR   OP  - 


Status,  pov/ers  and  duties  of  the  Llbnayy 
Cormission  v/itti  respect  to  bequest  under 
villi   Oi    Alfred  FuhiTinan,    deceased    (copy) 3583 


To  PUBLIC  UTILITIES  COMMISSlJN  - 


Rij^ht  to  cancel,  er-iend  or  modify  Acreonent 
botwQcn  the  Pabllc  Utilitlos  Commission  for  the 
City  a  ud  Co-anty  of  San  Prancisco  and  Pielder- 
Sorenseri  Conpany  In  the  matter  ^f  Advortlsin^. . . .  .3349 

In  Re,  Sick  Leave  for  liMployee  previously 

injiired  in  Line  of  Duty 3382 

In  Re,  Monthly  Salary  Rates  for  Per  Diem 

Emplo^rees  v/hen  Compensations  are  chan^^od  from 

per  diem  to  monthly  basis .  ( copy) .3384 

In  Re,  Reconstruction  and  Replacement  fund   of 

the  Municipal  Railvmy 3387 


To  PUBLIC  WOIiKS  -  DIRECTOR  OF  - 


In  Re,  Contract  between  Director  of  Public 
Works  and  V."ells  The  Planer  for  resurfacing 
streets, 


3389 


Right  of  City  end  County  of  S an  Franc I  ceo  to 
Remove  Encroachraent  on  Sidewalk  Area 3445 


To   PURCHASER  OF  SUPPLIES  - 


In  Re,  Sale  of  Scrap  Iron  to  Federal  Govemnent 

Agencies 3401 

In  Re,  Sale  of  Water  Wagons 3402 

In  Re,  sal©  or  Exci^n^e  of  Paintings  in  California 
Palace  cf  the  i-egion  of  Honor  ( copy ) 3423 


-Sk 


QUARAKTU^riG  of  Hotels  as  a  Result  of  Prevalence  cf 

Venereal  Diseases 3446 


R. 


RIGIPT  to  canool,  amend  or  raodlfy  Agreement  "between  the 

Public  Utilities  Coiiunission  f or  t  he  City  and  County 
of  San  Franc Ie CO  and  Pielder-Sorensen  Company  in  the 
natter  of  Advertisi^c ••«.•... 3349 

RELIEP  for  Kon-Realdent  Indigents ,,. 3352 

RIGHT  to  do  away  with  PreforantiaL  Position  of  Incuiubenta 

upon  the  Ballot,  by  Charter  Anendiient 3353 

RED  LIC-hiS  on  Privately  Ovmod  Cars  of  certain  Air  Raid 

Wardens  -  Installation  of  Sirens  and... 3360 

KELIEP  -  In  Re,  Distrib-'ation  of  it  by  Board  of  Supervisors 

or  by  Public  irVelf ai'e  Department 3361 

RELEASE  of  Pay  iT/arranta  Prior  to  Endinc  Date  of  Payroll 

Period. ,...•.•...•...••»•..•••..*.•.•>•.•....•.•• 3366 

RETROACTIVE  Effect  of  Ordirmnco 3371 

REQUEST  for  Approval  of  Abandonment  of  Clain 3373 

REDUCTION  -  SARDITIE  PIErillG  A:ro  -  Assessi.ent  of  Boat 
ori^jlnally  constructed  for  *  but  now  uaed  entirely 
as  a  Petroleum  Carrier 3377 

RATES  -  MOKTKLY  SALAIfY  -  In  Re,  ^'-  for  per  diem  employees 
when  Co..ipensations  are  chan£;ed  from  per  diem  to 
monthly  basis 3384 

RAILWAY  -  In  Re,  Additional  blatters  that  may  be  taken 

into  conjlderotiou  in  Gtandardizin<^  -isragss  of  Platform 

Hen  on  the  Municipal , 3305 

RECONSTRUCT lOK  AIID  REPLACED. ITT  PUIID  of  the  tdunicipal 

RAILWAY 3387 

RIGHT  of  City  Planni?iC  Coinialoaion  to  act,  in  condact  of 
Adiainistrative  Affairs,  ttirou^jh  others  than  its 
Chief  Executive  Officer , 33S3 

RESURFACING  STREETS  -  In  Re,  Contract  between  Directof 

of  Public  Works  and  Wells  The  Pinner  for 3389 

RIGHT  of  Departxaent  of  Public  V.'orks  to  Erect  Barriers 
on  Private  Property  to  Prevent  Sand  from  Drifting 
on  to  Streets 3392 


R  -  2 


RIGHT  of  Widow  to  RECEIVE  death  allowance  when  no 

proceedincs  are  necessary  and  application  has  not 

been  filed  witnln  one  year 3393 

RESOLUTION  coxKnendlng  or  condemning  Officdals  of  the  City 
and  County  of  San  Francisco  -  Consideration  by  Board 
of  Supervisors  of 3394 

REGULAR  PAYROLL  -  Retirement  Status  of  Employee  who  was 
Assigned  to  Duties  by  his  Superior  Officer  and  who 
was  paid  on  Expense  Demands  and  whose  name  did  not 
appear  on  the  (EUGEKE  J.  RIORDAll ) 3395 

REAL  ESTATE  DEPART^iENT  -  In  Re,  Employees  of  *  rendering 
Service  to,  and  receiving  Conpensation  for  said 
Services  from  Highv/ay  district  Ko,  9  and  Ko,  10 3397 

RATE  OF  COMPEKSATIOK  is  different  from  that  Provided  in 

Annual  Budget  Estimate  and  Appropriation  Ordinance  - 

In  Re,  Approving  Salary  '-'rdinances  where// 3398 

RELIEF  V/ARRAIITS  -  Time  of  Presentation  for  Payment  - 

Indigent 3395^- 

RAID  WARDElJS  while  driving  City  owned  Automobiles  during 
an  air  raid  alert  and  air  raid  alarm,  and  the  use  of 
RED  lights  and  sirens  on  said  autoraobilos  -  Liability 
of  Air 3404 

RESIDUARY  LEGATEE  -  Claim  of  a-   for  Salary  due  John  Annoar, 

deceased,  at  time  of  death 3406 

REFUIID  Ii;  AGRLEMEIIT  with  State  Housing  Authority  in  China- 
town Project 3408 

RESTORI!,G  TO  CAPACITY  in  absence  of  Certificate  of  Dis- 
charge -  Payment  of  RETIREC'fEKT  System  Benefits  and 
of  Salary  due  James  A.  Gallagher,  deceased 3412 

RIGHTS  -  VACATION  -  of  Eaployee  who  is  continuously  entployed 
by  tna  City  and   County  during  a  Given  Year,  bat  who  is 
employed  in  various  Dopartments 3421 

RECOMIffil-iDED  by  Mayer  and  Chief  Acaainistrative  ^Jfflcer  - 

Housing  Code  must  be. ., 3426 

RESERVES  COMI^ISSION  -  UKEl-!?LOYIffilIT  -  v.  P,  Salanl 

(Municipal  Coiirt  ^27906}  Taxation  of  Deposit  in ..3427 

REFUKD  OF  PERMIT  FEES  -  Department  of  Electricity....... 3429 

RESIDENTIAL  DISTRICT  -  Is  a  pre-kindergarten  or  chUd 

nursery  permissible  in  a  First 3431 


...  1..  ^J  ^-i  .. 
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REOTS  -  Crystal  Springs  Public  Oolfi  Coxirae  Loase  - 

Colloctlon  of 3436 

REGISTRAR  -  Presentation  to  -^   of  Ar^^vments  to  Voters 3430 

RELIEF  ACT  -  Soldiers  and  Sailors  Civil  -  Application  to 
Property  whoro  Person  in  Militar:;  Ser^'ice  has 
co-tenancy  interest , 3441 

RIGHT  of  City  and  Co^a:ity  of  San  Francisco  to  REMO'/E 

Encroachment  on  Sidewalk  Area 3445 

RESULT  of  Prevalence  of  Venereal  Diseases  -  Quarantining 

of  Hot  els  as  a , 3446 


To      RECREATIOIl    DEPARTME:^?  - 


In  Re,   Crystal  Palaco  Batlis  Lease ».3416 

(copy  to) 


To  RETIRElffiOT  BOARD  - 


Law  Applicable  v/lth  respect  to  Pension  when 

Charter  is  ohann^«i  subsequent  to  Injiory 3358 

RiCht  of  Widow  to  receive  Death  Allowance  vihtn. 

no  proceedings  are  necessary  and  application  has 

not  been  f  iled  .vithln  one  year  - 3393 

Retirement  Status  of  Employee  who  was  assigned 

to  D^aties  by  his  Superior  Officer  and  who  was 

paid  on  Expense  Demands  and  whose  name  did  not 

appear  on  the  Regular  Payroll  (Eucene  J.  Riordan) .3395 


SUB-NOKIIAL  CHILDREN  -  Jxirlsdiction  -  Poster  Honos  for 3347 

SAl'I  PRAIICISCO  and  Piolder-Sorenson  Co^npany  In  the  xaattor 
of  Advertising  -  Right  to  cancel,  amend  or  riodiry 
Agreement  between  the  Public  Utilities  Conuission 
for  the  City  and  County  of 3349 

SALES  AUD  USE  TAXES  on  Purchases  for  Pefleral  Defense 

Projects 3350 

SUPERVISORS  -  BOARD  OP  -  Power  to  Designate  One-way 

Streets • 3354 

SAN  PRAIiCISCO  -  Levying  of  License  Tax.es  upon  Autoiaobile 

Buses  ope  rat  1  iVj  In  and  out  of 3357 

SIRENS  AIH)  RED  LIGHTS  on  Privately  Owned  Cars  of  certain 

Air  Raid  if/ardens  ~  Installation  of 3360 

SUPERVISOIiS  -  BOARD  OP  -  In  Re,  Distribution  of  Relief 

by  •»  or  by  Public  VVelf ar  e  Departi-ient 3361 

SQUARE  GARAGE  COKPaHA.TIOi:  for  widening  STRIXTS 

SURROUND I'lG  Union  SQUAliE  ~  In  Re,  Liability  of 

Union.. 3364 

SQUARE,  UiaoN,  -  IINPOR!,IATIv}ir  BUREAU  IK», 3565 

SECRLTARY  OF  STATE  -  Re,  Piling  Fees  Required  to  be  paid 
to  the  County  Clerk  at  the  tiise  declarations  of 
candidacy  are  deposited  for  subsequent  delivery  to... 3367 

STEEL  PRODUCTS  COMPAirr,  and,  in  turn,  sold  to  SAIT  FRANCISCO 
xnJIPIED  SCHOOL  DISTRICT  -  In  Re,  Hoi-ticulturaL  Material 
on  Treasure  Island  sold  to  DULIEH 3368 

SCHOOL  IK  BUILDING  other  than  one  of  Class  A  or  Class  B 

Construction  -  In  He,  riai utenenco  of.. 3369 

SALES  OR  USE  TAX  filed  by  STATE  Board  of  Equalization  - 

Notice  of  Dellnqi  ency  in  Payment  of, 3372 

SARDII'Di  PISKIRG  AND  IQ^DUCTIOII  but  now  used  entirely  as  a 
Petroleum  Carrier  -  Assessment  of  Boat  originally 
cor.structed  for. 3377 

SUCCESSIVE  LEVIES  under  SECTION  710  of  the  Code  of  Civil 

Procedure  by  Union  Credit  Conpany  and  iii  Gray  v.  Gray,. 3380 

ST.  PATRICK'S  DAY  and  Father  Yorke's  Memoriol  Service  - 
In  Re,  Approval  by  Art  Conraission  of  E:ti«o:idituro3 
made  for 3381 


S  -2- 


SICK  LEAVE  for  Employee  previously  injured  in  Line  of 

Duty 3332 

STATUS,  powers  and  duties  of  the  Library  Coranlsslon  v/ith 
Respect  to  Bequest  under  will  of  Alfred  Puhrman, 
deces  sed 3383 

SALARY  RATES  for  Per  Diem  Employees  when  Compensations 
are  changed  from  per  diem  to  monthly  basis  -  In  Re, 
Monthly ". 3334 

STANDARD IZING  WAGES  of  Platform  Iwen  on  the  Municipal 

Railv/ay  -  In  Re,  Additional  Matters  tiiat  may  bo  taken 
into  consideration  in 3385 

SUPERVISORS  to  pay  Assess:aents  duly  levied  by  Doard  of 
Directors  of  Joint  Highway  District  Ko,  10  -  Duty  of 
Board  of 3386 

STREETS  -  In  Re,  Contract  botv/een  Director  of  public 

Works  and  Wells  The  Plf-ner  for  resurfncing  Streets...  3389 

SALARY  STANDARDIZATION  OHDUIAMCE  of  Hay  11,  1942  -  In  Re, 

Effect  of 3390 

SAND  from  drifting  on  tb  STiffiETS  -  Right  of  Departinent 
of  Public  Vv'orks  tit)  Erect  Barriers  on  Private 
Property  to  Prevent 3392 

SUPERVISORS  -  BOAx^D  OP  -  Consideration  by  it   of  resolution 
commending  or  dondemnlng  Officials  of  the  City  and 
County  of  San  Francisco 3394 

STATUS  OF  EMPLOYEE  who  was  assigned  to  Duties  by  his 

Supririor  Officer  and  who  was  Paid  on  Expense  Demands 
and  whose  Kane  did  not  appear  on  the  Regular  Payroll  - 
Re  t  ir  ement 3395 

SERVICE  TO,  and  receiving  Compensation  for  said  SERVICES 
from  Highway  Districts  No.  9  and  No.  10  -  In  Re, 
Employees  of  Real  Estate  Department  rendering 3397 

SALARY  O.DINANCES  where  rate  of  Cor^ipensatlon  is  difforent 
from  that  provided  in  Annual  Budget  Estimate  and 
Appropriation  Ordinance  -  In  Re,  Approving ....3398 

SALARIES  provided  for  in  1942-1943  SALARY  ORDTT'AKCE 

heretofore  withheld  by  reason  of  Action  entitled 

"SMITH  V.  Board  of  SUPERVISORS,  et  al"  -  In  Re, 

Payment  of 3400 


.u:. 


> 
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SALE  OF  SCRAP  IRON  to  Federal  Government  Agencies 3401 

SALE  of  Water  Wagons 3402 

SHELTER  WARDEN  -  Liability  of  Child 3403 

SIRENS  on  said  automobiles  -  Liabllltj  of  Air  Raid 
Wardens  wr.ile  driving  City  0¥i/ned  autoraobl  les 
during  an  air  raid  alert  and  air  raid  alarm,  and 
the  use  of  red  light  s  and 3404 

SALARY  -  LESSER  -  In  Re,  Acceptance  of  *  than  SALART 

fixed  for  an  employee  by  Budget  and  Appropriation 
Ordinance  and  by  SALARY  ordinance 3405 

SALARY  DUE  JOHN  ANNEAR,  deceased,  at  tirae  of  death  - 

Claim  of  residuary  legatee  for 3406 

SURETY  for  Public  Protection  as  required  by  law  or 

ordinance  -  Police  Depart.aent  (Bureau  of  Permit  s). .  .3407 

SALARY  DUE  JAMES  A.  GALLAGHER,  deceased  -  Effect  of 

Order  restoring  to  Capacity  in  Absdnce  of  Certificate 

of  Discharge  -  Payrnont  of  Retirement  System  Benefits 

and  of 3412 

SIGN  Advert isensents  on  SURFACE  of  Union  SQUARE 3417 

SEPARATE  Licenses  required  where  SHOW  Houses  operate  a 

notion  Picture  SEOW  and  Vaudeville  SHOW 3418 

SEGREGATION  COSTS  -  Collection  of  -  Tax  Collector 3419 

SALE  or  Exchange  of  Palr.tlngs  in  California  Palace  of 

the  Legion  of  Honor 3423 

SAFEKEEPING  OP  7J0RKS  OF  ART  during  existing  War  Enersency.3424 

SOLD  TO  STATE  -  Procedure  wliore  Tax  Payment  has  been 

incorrectly  applied  and  property , 3425 

SALANI,  P  -  Taxation  of  Deposit  in  Unemployment  Res<jrve8 

Commission  v.  *  (M\inicipal  Court  ,fl27906) 3427 

STATE  HOUSING  ACT  -  773,  etc.  Cole  STREET  -  Alleged 

Violations  of  the 3480 


S   -   4 


SURPLUSES    I!J   EEK-SONAL  SZKVICE  APPRO PHIATIOKS  -   In  Hq, 

Legality  of  proposed  Ordi:iinco  Preozing  all 3433 

SAIT  PRAKCICCO  WATi-R  DEPART^OiinP   and  Division  of 

Hishsrays    of   tiie   State   of   Californis  -    Jr  Fe, 

A^rroeaenL   offcctiyo  April   7,    1937,   betwoen 3434 

SFRINGG   -   CRYSTAL  -   PUBLIC   GOLF  COUliSE  LLASE  -   Collection 

of   Rents 3436 

SUB-SECT lOKS  -   In  Ro,   AiTGndnient   of  Ordii.ances  by,, 3440 

SOLDIERS  and  SAILORS  Civil  Relief  Act  -  Application  to 
Proporty  where   Person  in  Military  SERVICE  has 
co-tenancy  interest. ., , , .,  .3441 

SUPER I!»TENDEtIT  OF  SCHOOLS  -   Payors   of 3442 

SALAliY  Ordiricnce  with  r^^spect  £o  Civil  SERVICE  Enplovees 

of  the  SAK  FRAKCTSCO  Unified  SCHOOL  District...*. 3443 

STATUS  of  Gerald  0»Gara  as  a  SUPERVISOR  on  becominG  an 

active  ?v«eniber  of   the  Uni ted  STATES  Navy 3444 

SAK  PRAHCISCO  to  Remove  Encroachment    on  SIDEVYALK  Aroa  - 

Right   of  C  ity  and   County  of 3445 


To  B  OARD  OF  SUPLRVISORS  - 


In  Re,  Rl^lit  to  do  away  with  Preferential  Position 

of  Incuinbonts  upon  the  Ballot,  by  Charter  Amendraent.  .,5353 

Board  of  Supervisors  -  Power  to  I)Qslgnate  One-Way 

Streets  • 3354 

In  Re,  Distribution  of  Relief  by  Board  of  Super- 
visors or  by  Public  Welfare  Depar-tniont 3361 

In  Re,  Liability  of  Union  Sqiaaro  Garaeo  Corporation 

for  v/idonir-.r;  Gtreets  surroundinc  ITnion  SqW© 5364 

(copy  to) 

Retroactive  Effect  of  Ordinance,...,,..... 3371 

In  Re,  Reconstruction  and  Replacenient  Pimd  of  the 
Municipal  Railwa^r, ,.,.  ,3387 

In  Re,  ICffect  of  Salary  Standardization  Ordinance 

of  May  11,  1942.  (copy).... 3390 

Consideration  by  Board  of  Supervisors  of  Resolution 
commending  or  condeinnins  Officials  cf  tne  City  and 
County  of  San  Francisco 3394 

Housing  Code  oust  be  R©commended  by  Mayor  and  Chief 
Adiainlstretlve  Officer. .  (copy) 3426 

In  Ro,  Lesality  of  proposod  Ordinance  Freezing  all 

::urplu303  in  Personal  Services  Appropriations  (to 

Supc  rvlsor  riacPIioe  ) 3433 

In  K<3,  Aiiiejidaent  of  -Tdluances  by  Sub-sections,. ..... 5440 

In  Re,  Status  cf  Gerald  0»Gara  as  a  Supv.rviaor  on 

becoming  an  active  -"^ajbor  yf  the  %ltad  States  ^J&vy 

(to  SupeiTisor  o'Gara),., , 3444 


TAX  -  LICENSE  -  on  TAXICABS  for  which  a  permit  has  been 

Issued,  but  which  are  not  in  operation 3340 

TAXES  -  SAI,ES  AI,T)  UBE  -  on  Purchases  for  Federal  Defense 

Projects 3350 

TRANSCRIPT  -  Payraent  of  Costs  of  -  Dercy  v.  Moore,  et  al., 

1:0.  11061,  District  Court  of  Appeal 3363 

TAXES  upon  Autonobile  Bvises  oporatins  In  and  out  of  San 

Pr&nclsco  -  Levying  of  License. 3357 

TREASURE  ISLAI-T3  sold  to  Dullon  St  reel  Products  Company, 
and,  in  turn,  sold  to  San  Francisco  Uniriod  School 
District  -  In  Ho,  Horticultural  Material  on 3368 

TAX  filed  by  State  Board  of  Equalization  -  Notice  of 

Delinquency  in  Payiuont  of  Sales  or  Use 3372 

TAGS  AND  BADGES  -  In  Re,  Issuance  of  License  Plates, 3396 

Tir.IE  of  Presentation  for  Payment  -  Indicent  Relief 

Warrant  s 3395^ 

TIME  OF  DEATH  -  Claim  of  Residuary  Legatee  for  Salary  due 

John  Annear,  deceased,  at., , ...,.,3406 

THEATRE  -  In  Re,  Permit  to  conduct  Vaudeville  Perf oriaance 

in  Kearny  Street 3409 

TECHNICAL  POSITIOi;  -  Position:  uccupied  by  Harriot  Leainan 

is  not  a. 3414 

TAX  COLLECTOR  -  Colloction  of  Segregation  Costs 3419 
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January   6   1941, 

SUBJECT:  Foster  Homes  for  Sub-nonnal  Children  - 

Jurisdiction. 

Gentlemen: 

R  E  g  U  E  S  T 

Mrs,  Schwab  of  ;/our  department  has  requested  an  opinion  from 
me  concerning  the  question  of  jurisdiction  over  foster  homes  for  sub- 
normal oiiildren.   The  facts  are  as  follows: 

Throughout  the  City  and  County  of  San  Francisco,  there  are  several 
private  homes  where  women  will  take  in  and  care  for  one,  two  or  perhaps 
three  mentally  deficient  children.   Usually  it  is  a  case  of  where  the 
woman,  herself,  will  have  a  mentally  deficient  child  and  will  agree  to 
take  in  and  care  for  one  or  two  additional  children  in  order  to  provide 
proper  companionship  for  her  own. 

The  support  of  these  children  is  paid  for  by  their  own  parents  and 
there  is  no  contribution  ihaae  by  the  State  or  any  state  agency.   These 
children  have  never  come  within  the  jurisdiction  of  the  Superior  Court 
but  are  placed  In  these  homes  simply  throiigh  an  agreement  between  the 
parents  and  the  foster  mother. 

In  the  past  your  department  has  exercised  jurisdiction  over  these 
foster  homes  but  you  have  now  received  a  communication  from  the  Depart- 
ment of  Social  Welfare,  notifying  you  that  the  Department  of  Institutions 
of  the  State  of  California,  pursuant  to  Section  5701  of  the  Welfare  and 
Institutions  Code, Intends  to  assume  control  over  these  homes. 

You  now  request  an  opinion  as  to  whether  your  department  should 
continue  to  exercise  jurisdiction  over  them  or  whether  this  duty  should 
be  transferred  to  the  Department  of  Institutions, 

OPINION 

There  is  no  question  but  that  the  care  of  insane  persons  and  men- 
tally defective  persons  is  one  of  state-wide  concern,  and  not  one  of 
merely  municipal  Interest,  and  hence,  if  the  legislature  of  the  State 
wished  to  place  the  supervising  of  such  foster  homes  uncer  the  jurisdic- 
tion of  one  of  the  departments  of  the  state,  it  could  do  so. 

Hence,  the  principal  question  involved  here  is  whether  or  not  this 
duty  has  been  placed  upon  the  Department  of  Institutions,  or  some  other 
state  department,  by  the  laws  of  this  state. 

Section  154  of  the  V^jelfare  and  Institutions  Code  provides  as 
follows: 
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"Sec.  154.   INSTITUTIONS  UNDT-E  DEPARTMENT.   The  department  has 
jurisdiction  over  the  following  instltutious: 

Agnews  State  Hospital 

Camarillo  State  Hospital 

Industrial  Home  lor  the  Adult  Blind 

Mendocino  State  Hospital 

Napa  State  Hospital 

Norwalk  State  Hospital 

Paciric  Colony 

Patton  State  Hospital 

Sonoma  State  Home 

State  Narcotic  Hospital 

Stockton  State  Hospital." 

Section  155  adds  to  this  jurisdiction  by  providing  as  follows: 

"Sec.  155.   OTlOiR  INSTITUTIONS  SUBJIiCT  TO  DEPARTMENT'S 
JURISDICTION.  The  department  has  jurisdiction  also  over  Whittier 
State  School,  Preston  School  of  Industry,  Ventura  School  for 
Girls,  and  the  California  Bureau  of  Juvenile  Research." 

It  will  be  noted  that  neither  of  these  sections  includes  the  foster 
homes  described  above. 

Section  5700  of  the  Vifelfare  and  Institutions  Code  provides,  in 
part,  as  follows: 

"Sec.  5700.   NECESSITY  FOR  LICENSE  AND  PAYMENT  OF  FEE:   OPERATION 
WITHOUT  LICENSE  A  MISDEMEANOR:  PUNISHt/iENl':  LIABILITY  OF  CORPORATE 
OFFICi^lRS.   No  person,  association,  or  corporation,  shall  establish 
or  keep,  for  compensation  or  hire,  an  institution  for  the  care, 
custody,  or  treatment  of  the  insane,  alleged  insane,  or  other  in- 
competent persons  referred  to  in  this  division  without  first 
having  obtained  a  license  therefor  from  the  State  Department  of 
Institutions,  and  having  paid  the  license  fee  provided  in  this 
chapter." 

Section  5701  provides  as  follows: 

"Sec.  5701,   DATA  REQUIRED  WITH  APPLICATION  FOR  LICENSE: 
AMOUNT  OF  LICENSE  PEE.  Every  application  for  a  license  shall  be 
accompanied  by  a  pluii  of  the  premises  proposed  to  be  occupied, 
describing  the  capacities  of  the  buildings  for  the  uses  Intended, 
the  extent  and  locatloa  of  grouns  appurtenant  thereto,  and 
tile  nvunber  of  patients  proposed  to  be  received  therelnj  with  such 
other  information,  and  in  such  form,  as  the  department  reqxiires. 
The  application  shall  be  accompanied  by  the  proper  license  fee. 
The  license  fee  is  the  sum  of  fifty  dollars  for  each  fiscal  year, 
and  in  case  of  the  issuance  of  a  license  on  or  after  the  first 
day  of  January  next  succeeding;  the  beginning  of  the  fiscal  year, 
the  license  fee  is  twenty-five  dollars  for  the  remainder  of  the 
fiscal  year." 
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The  language  of  Section  5700  is  broader  than  that  of  the 
other  two  sections  -  154  and  155  -  and  certainly  contemplates  any 
institution  created  for  the  care  of  mentally  incompetent  persons* 

The  next  question  is  whether  the  foster  homes  described  above 
are  such  institutions  as  are  contemplated  by  Section  5700  ot  seq, 
"Institution"  is  defined  in  Webster's  Dictionary  as: 

"A  corporate  body  or  establisteent  instituted  and  organ- 
ized for  public  use,  or  the  building  occupied  by  such  a 
corporate  body," 

In  Re  PFABODY'S  ESTATE,  21  Cal.  App.  (2d)  290,  defines  an 
institution  as; 

"An  'institution'  is  an  established  or  orf-;anized 
society  oi-*  corporation.   It  may  be  private  in  its 
character,  designed  for  profit  to  those  composing 
the  organization,  or  public  and  ch  ritable  in  its 
purposes," 

In  the  case  of  ENGSTAD  v.  GRAIiD  FORprS  COmJTY,  84  N.  W.  577,  the 
court  in  defining  "institution"  states  as  follows: 

"Institution  is  used  in  revised  code,  1899,  Section  1180, 
providing  that  all  buildint-^s  belonging  to  institutions  of 
purely  public  character  shall  be  exe^upt  from  taxation,  will 
not  be  held  to  include  an  individual  or  natural  person  and, 
hence,  property  owned  by  such  person  is  not  exempt," 

In  RINE  v.  WAGNER,  113  N.  W,  471,  the  court  decided  that: 

"A  Catholic  Bishop  is  not  an  'institution'  within  the 
meaning  of  Cod©  1873,  Section  1101,  which  provides  that 
no  person  leaving  a  wife,  child  or  parent,  shall  devise 
or  bequeath  to  such  institution  or  corporation  more  than 
one-fourth  of  his  estate  after  payment  of  his  debts.   The 
word  'institution'  manifestly  has  reference  to  an  associa- 
tion similar  to  a  corporation  and  not  to  an  individual. 
■«■  it   •;:■  i'c   -jj" 

In  SAiWELSON  V.  HORN,  265  N,  W,  168,  it  was  held  that  funds  be- 
queathed to  an  individual  in  trust  for  charitable  uses  was  subject  to 
taxation  since  an  individual  trustee  is  not  an  institution  within  the 
tax  exempt  statute.   The  court  stated,  that  an  institution  is  an 


••  * 
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established  society  or  corporation;  an  establishment,  ©specially  one 
of  public  character;  a  foundation;  as  a  literary  or  charitable  insti- 
tution. 

From  the  above  nvunerous  citations  it  is  apparent  that  the  word 
"institution"  means  an  association,  corporation,  etc.,  and  not  a 
private  home  as  described  in  the  above  request.   Hence,  it  does  not 
appear  that  the  language  of  Section  5700  includes  or  contetiplates  such 
a  home.   This  conclusion  is  supported  by  the  general  context  of  Division 
6,  Part  II  of  the  Welfare  and  Institutions  Code,  wherein  is  contained 
Section  5700,  et  seq. 

Since  it  does  not  appear  that  the  state  has  jurisdiction  over 
these  homes  the  next  question  presented  is  whether  the  duty  is  placed 
upon  your  department  to  inspect  and  support  the  same.   Section  24  of 
the  Charter  of  the  City  and  County  of  San  I'Vanclsco  provides  in  part 
as  follows: 

"The  board  of  supervisors  shall  regulate,  by  ordinance, 
the  issuance  and  revocation  of  licenses  and  permits  for 
the  use  of,  obstruction  of  or  encroachir:ent  on  public 
streets  and  places,  exclusive  of  the  granting  of  franchises 
governed  by  other  provisions  of  this  charter  and  for  the 
operation  of  businesses  or  privileges  which  affect  the 
health,  fire-prevention,  fire  fighting,  crime,  policing, 
welfare  or  zoning  conditions  of  or  in  the  city  and  county, 
and  for  such  other  matters  as  the  board  of  supervisors  may 
deem  advisable* 

«-  -;;-  •;;-  -jj  4;-  i'f   -u-  ■;:-  it 

"Said  ordinance  shall  also  specify  which  department  shall 
make  the  necessary  Investitiations  and  inspections  and  issue 
or  deny  and  may  revoke  the  per^iits  and  licenses  therefor." 

Pursuant  to  the  authority  conferred  by  the  above  section  of  the 
charter,  the  Board  of  i:iup)ervisors  has  enacted  section  157,  Chapter  5, 
(Health  Code)  Part  2,  of  the  Municipal  Code,  providing  In  brief  that 
your  department  shall  inspect  and  supervise,  among  other  things,  such 
foster  homes. 

Therefore,  you  are  advised  that  under  the  present  law  the  state 
has  not  assumed  jurisdiction  over  those  homes  described  in  the  above 
request  and  that  in  the  absence  of  such  assiomptlon  the  above  mentioned 
section  of  the  PMnicipal  Code  places  the  responsibility  upon  your  Depart- 
ment to  supervise  said  homes. 

Respectfully  submitted. 


CITY  ATTORNET 
To; 

Director  of  Public  Health 
#11 
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January  8   1942, 

SUBJliCTj   License  tax  on  taxlcabs  for  which  m 

permit  has  been  Issued,  but  which  ar«       i 
not  in  operation, 

i:>eRr  Sir: 

You  have  forwarded  letters  to  me  from  the  Yellow  Cab 
Company  and  from  Attorney  Lloyd  S.  Ackerrtan,  raising  the  question 
of  whether  a  license  tax  is  collectible  on  taxioaos  tor  which  per- 
mits have  been  issued^  but  which  are  not  in  actual  operation. 

Permits  have  been  issued  to  the  Yellow  Cab  Company  for  the 
operation  of  503  cabs  but  from  time  to  time  the  cab  company  does 
not  operate  that  number  of  cabs,  either  because  it  does  not  own 
the  aaxinunn  number  or  because  certain  of  their  cabs  are  stored  fcr 
a  period  of  time, 

OPINION 

The  licensing  of  such  vehicles  is  provided  lor  in  Section 
128,  Part  III  of  the  San  Fraricisco  Municipal  Code,  which  provides 
in  part  as  follows: 

"SEC.  128.   PUBLIC  PASSENGiiH  VEHICLES.   Every  person, 
firm,  or  coi^poration  owninj^  or  directly  or  indirectly 
operating  any  public  passeni],er  veiicle,  except  railroad 
cax'3,  shall,  after  -^'^f •t  obtaining  a  pertnit  f roj^  the 
Police  Departr.ent,  wiiich  pernit  raust  be  represented  by 
an  operative  vehicle  for  wliich  a  current  city  license 
must  be  obtained,  pay  a  license  tax  therefor,  as  follows; 
■a  »  ^  -a" 

In  order  to  properly  interpret  the  above  quoted  portion  of 
the  licensing  ordinance  the  distinction  between  a  "pennit"  and  a 
"license'*  must  be  observed,   A  penult  is  a  right  to  do  a  certain 
thing  and  is  in  the  nature  of  a  franehize,  or  at  least  partalces  of 
some  of  the  qualities  of  a  franchise.   Whereas,  a  license  is  a  tax 
and  this  is  true  even  though  the  receipt  issued  bj  the  Trx  Collector 
upon  the  payment  of  such  tax  is  soinetiraes  i*eferred  to  as  the  license. 

The  procedure  for  the  issuance  of  taxi cab  permits  is  provided 
for  in  a  separate  ordinance  havini^  no  relation  to  .'  ection  128,  supra. 
Section  128  nerely  provides  for  the  collection  of  a  certain  tax.   Such 
tax  is  to  oe  collected  for  every  cab  for  wnich  a  permit  has  been  issued 
and  which  is  properly  designated  as  an  "operative  vehicle.'*   "Opera- 
Live"  as  used  in  this  section  and  as  defined  in  Webster's  dictionary, 
means:   "Active;  working  or  acting  efficiently'].   That  is,  a  vehicle 
which  is  actually  being  used  from  day  to  day  as  a  taxicab. 


-2- 

Where  the  permit  covers  a  cab  which  is  in  storage,  or  a 
cab  which  is  not  in  exiatenc©,  then, obviously,  there  la  no 
"operative  vehicle"  for  which  a  tax  may  be  collected. 

This  conclusion  may  be  confirmed  by  assuminp;,  as  a  premiee, 
that  the  opposite  were  true,  and  then  following  that  to  its  logical 
conclusion.   If  we  assume  that  a  tax  Is  collectible  on  the  number 
of  perrriits  issued,  then  a  tax  would  be  collected  in  some  Instances 
where  there  was  no  vehicle  in  existence  snd  in  othsrs  where  there 
was  no  vehicle  in  operation,  i.e.  no  "operative  vehicle". 

In  the  latter  Instance  the  tax  would  be  a  property  tax  on 
the  veliicle  Itself,  or  the  inere  ownership  thereof.  This  is  true 
even  though  the  ordinance  may  designate  such  tax  as  a  license  tax. 

See:   FLYKN  v.  CITY  AND  OOUN'rY  OP  SAN  FRAJICISaO, 
115  Pec  (Snd)  page  3,  holding  as  follows: 

"The  character  of  a  tax  must  be  determined  by  its 
iacidents  and  ffom  the  natural  and  legal  effect  of 
the  langua^-e  employed  in  the  act  imposing  the  tax. 
«  ■»  r'  <- 

"The  nomenclature  is  of  .minor  importance,  the  court 
will  look  beyond  the  mere  title  or  bare  legislative 
assertion  that  the  provision  is  for  a  license  to  seje 
and  determine  the  real  object,  purpose  and  result  of 
the  ordinsnoe.  ^-   -»  *  ^f 

"A  tax  levied  by  reason  of  ownership  of  px'operty  is 
a  tax  on  property  rather  than  an  occupation  tax.  ■;■-   •«•" 

Since  such  would  be  in  fact  a  property  tax  on  vehicles,  the 
City  and  County  would  b©  forbidden  to  levy  and  collect  it  by  Section 
5  of  Act  5135,  General  Laws  of  the  State  of  California,  which  provides 
as  follows: 

"LICENSE  PEE  IN  LIEU  OF  T/OCFS,   The  license  fee  imposed 
under  this  act  is  in  lieu  of  any  and  all  taxes  according 
to  value  levied  for  state  or  looal  purposes  on  vehicles 
of  a  type  subject  to  registration  under  the  Veliicle  Code, 
whether  such  vehicles  are  registered  thereunder  or  not." 

Although  the  words  "all  taxes  according  to  value"  are  used 
in  the  above  section,  these  words  refer  to  the  manner  of  computation 
of  a  property  tax  and  it  is  j^enerally  conceded  by  the  authorities  in 
this  state  that  this  section  refers  to  all  property  taxes. 
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Therefore,    you  are  advised  that  undor  Section  128,    Part 
III,   or  tho  Municipal  Code,   you  raay  rtot   oollsct   a   llceuae   tax  for 
all  permits  ia.sued,    bxit  raiaj  only  collftnt   a  tax  on  those  veliiclea 
whioli  are  actually  "operative  vehicles"   fHiririg  th«  tax  period. 


Respectfully  aubmltted. 


CITY  jk^Tomm 


To: 

TAX  COLLECTOR 


i^ll 


ii 
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January  14,   1942. 


SUBJECT:     Right  to  cancel,  aifiend  or  uitMSify 
Agreenent  between  the  Fablic 
Utilities   v;oi.iiaiaSion  for  tii©   City 
'and  Coimty  of  Sati  J'ranclsco   j^iid 
Fielder-Sorensen  Cowpany  in  th© 
iaatter  of  Advertising, 


Dear  Sirs? 

W«  nave  yoiir  request  for  an  opinion  on  the  following 
facts* 

On  EeptoiTxber  SO,  1940,   the  Glty  and  Cotinty  of  San 
Francisco,    through  the   Public  Utilities   Coiaiflission,   entered 
into  an  ac.^^^ra^ant  vitii  Plelder-Sorensen  Company  for  the  exclu- 
sive advertising  privilegeo  in  all  l,^unicipal  K&ilway  street 
C£ir&  ai.d  buses  i'or  a  poriod  of  sis  years ,        The  cousidoratlon 
for   said  contract  was  a  :nontiily  payiuent   of  4^2, 275 .00  and 
Fielder-ooronaen  Coapany  posted  a  euroty  bond  in  the   suia  of 
|:5,000«0C  to  guaranty  the  perfojRoance  of  the  coi>tract, 

Fi©ld©r-£.oronson  CoKipany  now  represents  that  it  is 
losliUi  approxiEiatoly  %;1, 000,00  a  laonth  on  its  prosejit   contract 
and  states  tiiat   it   is   laposaible   tii&t   said  contract  be   continued. 
They  therefore  request  a  .modification  of  the  a^ireetaent,   elimina- 
ting the  monthly  paynent  of  (i,2,275#00  ajid   svAbstltutiu^j,    ill  lieu 
ti:ei-eof,   an  agi^eersient  based  on  percentage  of  the  gross  returns, 

Tiie  facts  of  this  agreenent  are  well  ki'own  to   this 
Ccfflteiisslon  end  therefore  we  are  givinj;;  our  opinion  only  as  to 
the  laii?  involved. 


0  P  I  H  I  0  H 


Tlie  i»ublle  Utilities  CoHuaiasion  may  follow  one  of  two 
alternatives  as  follov/s: 

Th»  Commission  3aay  allow  said  coiitract  to  bo  abrogated 
toy  tim  Plelder-Soraneen  Coupany  and  collect  the   ybjOOO.od  l^sder 
the   surety  bond  and  perform  tixo  contract   itself  j      or 

Said  Coia-iiaaion  ma;^  modify  tlie  present  a^jreoiaent   and 
substitute, in  lieu  thereof,   a  percentage  contract, 

I'ho  zaiuiicipality,   actinti  in  a  Municipal  capacity,   has 
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the  sene  powers  of  modifying;  an  &£;ro©Eient  aa  i^aa  a  private  party 
or  a  private  corporation.   In  5  fclcUulllin^  beotion  20QQ,   pajje  558 
it  is.  stated: 

"A  municipal  corporation  has  the  sajjo  ppwor  to 
ainejid  or  cnani^a  its  contracts  witiiin  tae  proper  scope 
ii»r  its  iiowors  as  an.  Iridividxi&l,  aud  its  cojjtracts  for 
public  improvements  may  be  raodlfled  or  amerided,  unless 
there  is  sosri©  statutory  or  civarter  provision  forbiddlrit; 
such  clian^es  or  unless,  owin^^  to  the  peculiar  condition 
under  which  the  contract  exists,  it  would  be  improper 
to  alter  it." 

I  find  notblng  in  the  Ciiarter  of  the  City  and  Cov'-nty  of 
San  Fraucisoo  proventin/:,  the  modification  of   a  cojitract  by  the 
City  and  Co,;iity  acting  in  its  proprietory  capacity.   The  right 
to  BO  rsodlfy  a  cai tract  aas  beoii  upheld  In  the  followlnsj 

Doland  v,   Cl&s^k,   143  Cal.   176; 

Layer  v.  laiert,   110  Cal#  221; 

Hewark  v,  Fresiiiolte,   130  tU  £♦   5615 

FltzijQV&ld  v,   ViUlker,   17  S.   W,   702; 

Sim  V.   iliaes,   23  H,  Ii»  515; 

Weston  V,  Syracuse,  55  11,  I,,  12; 

Lutes  V.  Fayette  Hoi.io  I'slephone  CoLipaiiy,  160  S»  »,  179, 

It  rias  been  deterraiiied  that,  where  a  municipal  corpora- 
tion assiuaes  under  its  ciiarter  the  duty  of  operatinjj  a  public 
utility  •  such  as  our  Municipal  Railway,  it  acts  not  in  its  sev- 
ere L^^n  capacity  but  in  the  capacity  of  a  private  corporation 

engaged  in  Ilk©  business. 

City  of  Pasadena  v.  Railroad  Goma,   183  Cal.  525. 

You  are  therefore  accordingly  advised  tisat  your 
CoM.sis8lon  has  the  power,  if  it  sees  fit,  to  enter  into  a  wodifi- 
catioxi  of  the  co?  tract  now  exietint;;  between  tiie  City  arid  Covmty 
of  San  FVariciseo  and  the  Flelder-Eorensen  Ccnpany  relative  to 
the  advert  is  itij;  cards  in  and  upon  the  M^micipal  Railway  street 
oars  aikd  buses. 

Very  ti-uly  yours, 
#4 


To  the  - 

Public  Utilities  Coimalasion 

Copy  to  - 

The   Goxifcr oiler. 
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Jan.  16,  1942. 

SUBiHGTi  Sal9s  and  Use  Taxog  on 
Purchases  for  1 ederal 
Defense  Projects. 

Dear  Sir: 

You  request  my  opinion  as  to  ** whether  the  City  and 
County  of  San  Frenclseo  and  the  San  FTariclsco  Unified  School 
District  should  pay  state  sales  tax  or  use  tax  on  purchases 
for  Federal  defense  projects  being  operated  by  either  juris- 
diction." 

-:  0  P  I  1^  I  0  N  t- 

In  Alaparna  v.  Kln^  and  aoozer,  62  Sup.  Ct.  Rep,  43, 
M  L.  Ed,  (Adv.  Op.)  1,  10  Law  v.eek.  See.  4,  p.  4020  (Movomber 
10,  1941),  the  united  titates  Supreme  Court  held  tiiat  the  Ala- 
bama sales  tax,  with  which  the  seller  Is  char^^eable,  but  which 
he  is  required  to  collect  frojn  the  buyer,  applied  to  purchases 
of  xaaterials  for  use  by  a  cost-plus  contractor  in  constructing 
aa  army  camp  for  the  United  fctates. 

In  a  coTiipanion  case,  Curry  y.  United  btates,  62  Sup. 
Gt#  Hep.  48,  86  L,   Ed.  (Adv.  Op.)  '(>,  lO  I^w  Week,' Sec.  4,  p. 
4022  (Hoveraber  10,  1941),  the  Supreaie  Court  lield  that  if  the 
Use  Tax  .Statute  was  applicable  to  find  taxes  the  contractors 
upon  R  cost-plus  contract  if  entered  into  Mfith  a  private  person, 
they  are  not  iiamune  from  the  tax  when  the  contract  is  with  tlie 
governcient  * 

In  both  cases  the  contractors  pvirchased  In  their  own 
xutnes  and  on  their  own  credit  all  the  materials  required,  unless 
the  government  elected  to  fiirnish  them.   In  the  Curry  case  tie 
contract  reserved  to  government  officers  the  right  to  decide 
whether  to  buy  and  what  to  buy.    in   both  decisions  the  court 
said  that  the  constitutional  laimunity  of  the  United  states  was 
not  infringed  by  the  collection  of  such  taxes  notwithstanding 
the  feet  that  ultimately  the  burden  of  the  tax  was  borne  by  the 
United  States. 

In  an  opinion  to  the  State  Boai*d  of  Equalisation 
(Wo.  N.  £.  3197,  Jan.  10,  1941/,  the  Attorney  general  of  Cali- 
fornia ruled  that  the  sales  tax  applied  to  the  gross  receipts 
from  sales  of  tangible  personal  property  for  use  by  contractors 
in  the  construction  and  improveiaeiit  of  naval  facilities  pursuant 
to  certain  cost-plus -a  fixed  fee  contracts  wkich  they  had  with 
the  Federal  Goveriimeut, 
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For  a  dlscuaslon  of  the  Federal  Qovernment ♦ s  position  with 
regai'd  to  st^ate  taxation  of  national  defense  work,  you  are  re- 
ferred to  the  meraorandxtra  opinion  of  United  t:tates  Attorney  Gen- 
eral fli'ancia  iiiddle  released  Jvucie  0,  1941, 

Since  Alabariia  v..  Kln^  and  ;.;002er,  supra,  and  Curry  v.  United- 
States,  supra,  were  decided'  by  the  United  i:tat©s  Euprexne  Court, 
memoranda  have  been  issued  by  the  United  ^.tates  Maritime  Coaanis-" 
sion  (iiov,  27,  1941)  and  the  war  and  Kavy  Departiiients  {Dec.  2, 
1941)  indicating  that  each  of  these  ai^encles  deeiiis  aaid  decisions 
applicable  with  respect  to  the  California  salee  and  use  tax  and 
authorizing  the  deletion  of  statements  heretofore  x*equired  upon 
all  vendors'  invoices  rendered  to  cost-plus  contractors  to  the 
effect  that  ''State  or  Local  Taxes  are  not  Included"  in  the  aE!oi;int 
billed.   (See  attached  copies  of  memoranda  issued  by  Vvsj?  and  Navy 
Departnonts ;  also  State  board  of  Equalization  Meiaorandum,  dated 
Docejuber  3,  1941,  rei;ardinti  Interpretation  of  ibales  Tax  Ruling  No. 
11  and  Use  Tax  Ruling  Ho.   4  as  applied  to  cost-plus-a-  fixed  fee 
contractors  en^^aged  in  construction  of  national  defense  facilities  - 
Supplement  A  to  Interpretations  issued  July  8,  1941). 

I  understand  tliat  the  material  for  the  Federal  defense  project! 
referred  to  1@   not  pttrchased  directly  by  the  United  i'tates  for  the 
account  of  the  city  or  the  school  district,  or  by  the  city  or  school 
district  in  the  naine  of  and  for  tiie  account  of  the  United  fte.tes, 
though  Federal  funds  received  by  the  State  Department  of  Education 
are  used  in  reirabursing  the  school  district  for  purchases  of  de- 
fense projects. 

At  present  I  am  aware  of  nv^thing  which  would  place  tfce  City 
and  county  of  San  Ffanelsco  or  the  School  District  ir  a  better  posi- 
tion than  the  cost-plus  contractors  considered  In  the  cited  cases 
and  opir.ions  to  claim  the  status  of  agents  or  ins  truaient  ell  ties  of 
the  United  States  and  to  clalsi  the  tax  liamimity  applicable  to  the 
Federal  Jovernsuent, 

^ou   are  therefore  advised,  on  the  authority  of  Alabama  v.  King 
*^*^  ^S2^^>   supra »  and  Curry  v.  United  States,  supra,  tlaat  the  City 
and  County  of  San  irancleco  and  the  San  ir&nclsco  Unified  School 
District  should  pay  sales  or  use  tax  on  purcliases  for  I'ederal  de- 
fense projects  being  operated  by  either  jurisdiction. 

Respectfully  submitted, 

JKO.  J.  O'TOOLf 


City  Attorney 
#12 

TO: CONTROLLER. 


■^nio3  f 


(COPY) 

?•   Q.-L  02,2   (Taxes) 

P  &  C  Goneral  xOlroctivo  Ho«  Docerabor  2,  1941, 

IEMORAI€)UM  Top  The  Chief  of  Air  Oorpa, 

I'ho  Chief,  Chordical  uciri^ro  Servlco, 

The  CMof  of  Coast  Artillery, 

Til©  Chief  of  -iaiglneere, 

iTie  Chief,  Mational  atiard  I3ureau, 

•i?he  Chief  of  Ordinanoe, 

I'he  Quarteiroastor  General, 

The  Chief  signal  Officer, 

I'he  Surgeon  G^ieral* 

Copy  to 8  The  Judge  Advocate  Coneral 

Subject  I     California  state  'faaces. 

!•  A  nuraber  of  inquiries  have  been  receive  from  co»t-plus-a- 
fixed  fee  contractors  and  from  contracting  officers  aupei*vlalng  th©  ad- 
ministration of  auoh  contract*  on  projects  in  the  State  of  California, 
concerning  the  reimbxH'sable  obaraoter  of  Invoioea  preaaited  by  material- 
men to  cost-plua-a-fixed-fee  contraotore,  i^iere  the  uiaterialraan  includes 
in  the  price  of  his  goods  retail  sales,  and/or  use  taxes  imposed  by  the 
statutes  of  California  upon  the  vendor  or  materialman* 

2*  Pending  further  instructions,  and  subject  to  the  provisions 
of  applicable  directives  concerning  direct  pijrehases  in  relation  to  state 
taxes,  contracting  officers  will  inforta  fixed-fee-contractors  tliat  such 
taxes,  imposed  with  respect  to  piirchasea  nside  on  or  after  the  date  of 
tills  meiaorandwEa,  will  be  reinbiiraed  to  the  fixed- fee  contractor  in  cases 
where  such  taxes  iiave  formed  a  pajrb  of  the  price  imid  by  tlie  fixed- fee 
contractor,  heimbursement  will  also  bo  roade  to  cost-plus-a-fixed-fee 
contractors  for  California  {r^aoline  taxes  :mid  by  them  for  gasoline 
purchases  i^de  after  the  date  of  tMs  aamorandua. 

3»  Retail  sales  ar«2/or  use  taxes,  althoxxgh  foiKiing  part  of  the 
total  price  of  the  goods,  laust  be  separately  listed  on  the  materialman's 
or  supplier's  invoice*  i'he  statement  now  required  to  be  stamped  or  other- 
wise placed  upon  all  vendors'  invoices,  "State  or  local  sales  taxes  are 
not  included  in  the  amounts  billed",  siiould  be  deleted,  and  tliere  will 
be  added  in  its  place  the  following: 

"In  case  it  shall  ever  be  determined  tliat  the 
foregoing  tax  v/as  not  required  to  be  paid  by  the  vendor, 
the  vendor  agrees  to  raake  prompt  application  for  the  re- 
fund thereof,  to  take  all  proper  steps  to  procure  the  same, 
and  vhQn  received,  to  repay  tlie  same  to  t}ie  united  States*" 

4*  Contracting  officers  will  require  that  fixed-foe  contractors 
take  advantage  for  the  benefit  of  the  iJttited  states  of  all  statutory 


tax  exoaptiona  and  refonda,  including  among  others,  the  ox^nr-tlon  of 
or  refund  of  the  tax  on  gasoline  used  elsewhere  tinan  on  tU©  Mghvmys. 

By  ai3pQctlon  of  the  Under  Secretary  of  iart 


John  W,  H.  Sohula, 
Brieadlor  General,  U,  s.  Army 
iJirector  of  Purchases  and  Contracts 


ABS  Jr:ay 


COPY  L4-3/L14  ( 411114 )S 

From:      The  Secretary  of  the  Navy 

Tos       All  Bureaus  and  Offices,  the  Compensation 
Board,  and 

CoBimandants  of  the  Eleventh  and  Twelfth 
Naval  Districts. 

Subject:    California  £;tate  Sales  or  Bse  I'axes. 

1,  Tiie  United  states  Supreme  Court  Decisions  of  November 
10,  1941,  in  the  cases  of  the  State  of  Alabteia  vs.  King  and 
Boozer  and  the  state  of  Alauaiaa  vs.  Curry,  iiave  necessitated  the 
modification  of  existing  instructions  with  rei^ajHi  to  state  and 
local  taxation  which  may  he  required  in  connection  with  co3t-pl\xs- 
a-fixed-fee  contracts* 

2,  The  California  State  Board  of  Equalization  contends  that 
the  C&iiforjciia  sales  and  use  taxes  6.re   applicable  to  certain  pur- 
ciiaaes  or  uses,  as  the  case  may  be,  by  cost-plus-a-fixed-fee  con- 
tractors. viMle  there  are  a  few  lei.;al  questions  to  be  determined 
in  connection  with  the  application  of  the  Cfdifornia  tax,  it  ap- 
pears that  there  ia  siifficient  Justification  at  the  ;;resent  time 
for  allowiiig  sowe  taxes  as  reimbursable  item  of  cost.  In  order  to 
prevent  delays  in  the  acquisition  of  needed  materials  by  cost-plus« 
a-fixed-fee  contracts,  aiid  controversies  with  state  tax  officials, 
contracting  officers  are  hereby  advised  titat  cost-plus-fixed-fee 
contractors  should  be  Informed  that  they  will  be  reiiabvirsed  for 
the  amo\mt  of  sales  and  use  taxes  that  have  been  added  to   the  pur- 
chase price,  or  levied  on  account  of  the  txse  of  material  or  prop- 
erty purchased  or  used  by  such  cost-plus-a-fixed-fee  contractors 
on  or  subsequent  to  rJoveraber  10,  1941,  if  a  certification  in  the 
foirai  set  forth  in  paragraph  3  is  obtained,  and  provided  that  such 
material  or  proj)erty  has  not  been  purcl'iased  directly  toy  the  United 
States  for  the  account  of  a  cost-plus-a-fixed-fee  contractor  or  by 
the  cost-plus-a-fixed  fee  contractor  in  tlie  none  of  and  for  the 
accoxmt  of  the  United  atates. 

3,  Cost-plus-a-fixed-fee  contractors,  on  requests  for 
bids,  are  now  inquired  to  obtain  on  the  bids  and  on  invoices,  a 
certificate  atatiiXij  that  In  the  prices  set  forth  therein  "Ltate 

or  Local  Taxes  ai»e  not  included,"   This  stateisent  on  the  certifi- 
may  be  deleted,  and  cost-plus-a-fixed-fee  contractors  are  author- 
ized to  pay  invoices.  If  otlierwise  correct,  containing  the  folloKv- 
In^i  statement: 


"The  amount  of  state  or  local  salea,  use,  occupa- 
tioiial,  gross  receipts,  or  other  sluillar  tax«8 
or  lioenae  fees  imposed  on  the  veridor  or  vende* 

toy  roeson  or  this  transaction  is  i_^ . 

The  vendor  or  vendee,  as  the  case  raay  be,  a^^ees 
upon  direction  of  the  United  states  to  m&ke   ap- 
propriate clalia  xor  refund  and  in  the  event  of 
any  refund,  to  pay  the  aaount  tiiereof  to  the 
United  Jitetes.'* 

4.    Riile  Ho,  75  of  the  California  State  Board  of  Equali- 
sation, effective  October  1,  1937,  requires  that  retail  sales  or 
use  taxe&,  although  forcaing  part  of  the  total  price  of  the  goods 
must  be  separately  listed  on  the  materialman's  or  supplier's  in- 
voice. 

5*   Taxes  claimed  due  on  transactions  prior  to  Ifovemher 
10,  1941,  shall  not  be  paid  by  contractors,  but  in  each  instance 
a  complete  etateivient  of  circumataneoe  in  trie  natiu-e  of  a  claim 
shall  be  forwarded  by  the  cost-plua-a-fixed-fee  contractor  through 
regular  channels  to  the  Secretary  of  the  Wavy  for  disposition. 

6.  Materials  and  supplies  purchased  for  shipment  to  points 
outside  the  state  of  California,  or  passing  throvigh  the  state  of 
Cflifornia,  are  not  subject  to  California  taxes,  and  invoices  should 
clearly  indicate  chat  no  G.ulifo3?nia  tax  is  included  thereon. 

7.  Reixaaurseaent  vrill  also  be  x,iB.de   to  the  cost-plus -©-fixed- 
fee  contraci-ors  for  Caliiorida  Gasoline  Taxes  paid  by  thexii. 

Q»         Contracting  officers  will  require  tltat  cost-plus-a-fixed- 
fee  contractors  take  advauta^;e,  for  tlie  benefit  of  the  United  states, 
of  all  statutory  exemptions  and  rights  for  refund.   In  the  case  of 
gasoline  used  elsewhere  than  on  the  highway,  this  refund  represents 
the  difference  between  the  ^,asoline  tax  and  the  sales  tax. 

9.    Necessary  inst3ruction»  shall  be  issued  to  field  forces 
to  put  the  foregoing  into  effect. 

10.    Specific  instructions  re^^arding  the  tax  situation  in 
other  states  will  be  issued  separately. 
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January  26,   1942* 


SUBJECTS  In  ro  -  Aid  for  Orphan  Children 

tliroiiQli  Public  Weirar® 
Pepartmentt 

Gentlemen  t 

I  have  your  letter  uiider  date  of  January  21st  relative  to 
aid  for  lorothy  and  Bernard  Jonoa.  Attached  thereto  la  a  copy  of  the 
decision  of  the  State  Board  of  Social  v.  elf  are  upon  the  Bsitter  referred 
to,  whicli  reads  as  follows t 

"This  is  an  appeal  from  refusal  of  Aid  to  Needy 
Childr€Bi  for  tlte  Jones  children  brouf;5ht  en  their  behalf 
by  their  gToardlan*  It  is  conceded  tliat  the  guardian  Ims 
a-nplo  moons  to  support  the  ciillclren  but  that  the  cMldren 
frooi  the  standpoint  of  oisnersMp  of  property  are  eligible 
to  aid*  There  is  no  ocmtention  that  the  gimrdian  is  re- 
sponsible at  law  for  the  support  of  the  children  except 
fr<»B  their  property  and  that  tl-iey  imve  no  property  except 
a  8X!}all  amoxmt  under  $250  .(X), 

"The  facts  are  as  set  forth  by  iHv*   Justice  iOriisht 
in  People  re  Jemes,  44  A.  G.  A.  736,  112  Pao*  2d  892« 

"The  Board  believes  tl-iat  the  following  r^rinolples 
of  law  control  its  decision  in  tMs  appeals 

"!•  A  whole  o3?phan  need  not  be  a  i»ard  of  tiie 
Juvenile  Ooiirt  in  order  to  be  eligible  to  aid  to  Needy 
Children.  Peters  J*  states:   'Apparently  th©  Juv^iile 
Court  autlTioritles  r.iistakenly  believed  tliat  aid  could  be 
granted  only  to  vmrds  of  the  i)ourt»'  Peowi©  re  Jones 
44  A.  G.  A.  736,  112  Pac.  2d  892, 

"2#  One  is  entitled  to  apply  for  Aid  to  Keedy 
Children  without  filing  a  petition  to  make  the  olilldren 
vards  of  the  court. 

"a)  A  diild  may  be  »needy»  \mder  Sec»  15<X5  et, 
seq«  Welfare  and  institutions  Code  without  necessarily 
being  'destitute'  under  Sec«  7(X).  Juv^iilo  Court  Aot» 

"b)  A  comity  requirement  tliat  wliole  orplmn  child 
aid  recipients  must  be  wards  of  the  Juvenile  Court,  where- 
as half-orphans  need  not  be  such  wards  in  order  to  be 
eligible  to  Aid  to  i^eedy  Children  woixld  be  oontrary  to 
Section  1553  welfare  and  Institutions  ^ode  and  rules  and 
regulations  of  the  State  lopartjaent  of  social  VJelfare« 
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"o)     'i*bo  rulos  for  a(3mlni  strati  on  of  1500  ©t  s©q# 
Welfare  mid  Instittiticais  Cods  are  laid  do«n  by  tlm  Social 
Welfare  Board  aiid  utiiforjidLty  is  required* 

"3.     Tho  District  Court  of  Appeal  in  Poople  ro 
Jones,  44  A,  0.  A,,  736,  112  Vac,  2d  892  did  not  Ixavo 
bororo  it  the  ri{;5iit  of  th©  Jones  children  to  Aid  to  Needy 
Children,  and  did  not  in  fact  pass  upon  tlxis  issu©. 
Therefore  it  Is  not  res  judicata,     "The  factual  question 
of  eligibility  for  Aid  to  .loody  Children  la  finally  de- 
teri-ninable  tlirouj^i  tho  proper  exercise  of  tho  fact- 
finding powers  of  the  state  Social  v/elfare  ^3oard# 

"4»     It  is  tho  duty  iraposod  upon  the  State 
Social    volfar©  Board  by  section  1S51  iielfare  and  Insti- 
tutions Code  in  a  proi^er  proceeding  instituted  thore- 
\indor  to  review  conclusions  of  the  local  adjnin:! strati ve 
agency  wMch  administers  Aid  to  Needy  Ohlldron  whetlier 
auch^  agency  be  the  Juvenile  Oourt  or  tiie  County  Publie 
Welfare  lepartiaent. 

"S.     The  ciiildrea  here  involved  l&j  not  bo 
destitute   (because  of  tlio  tftsdEity  of  tlieir  guardian)  | 
however,  a  cliild  jsffliy  be  eligible  for  current  and  future 
care  as  a  needy  child  under  Sec,  1500  ot#  s©q»  Vsoifar© 
and  Institutions  Code,  even  tl-xoush  he  Imb  been  in  re- 
ceipt of  public  or  private  charity  in  th©  past* 

**The  Board  makos  tlie  follovTlng  findings  of  fact: 

*!•    The  olilldren  involved  are  whole  orphans. 

"2,     neither  they  nor  their  parents  have  real 
]l^operty  of  an  assessed  value  of  over  ^000  nor  over 
UbOO  cash  or  securities  nor  has  either  child  more  than 
fiiot?  in  cash  or  s ©curl ties, 

"3,     Th©  sum  of  |25  or  i.ior©  is  not  paid  for  tho 
specific  support  of  either  child* 


tution* 


'*4*     Heither  child  is  maintained  in  an  insti- 


ls*    Both  cMldren  are  residents  of  the  Stat©  of 
California  and  the  City  and  County  of  San  Francisco  for 
purposes  of  aid,     (Section  1526  v/elfare  and  Institutions 
Code*} 

"6,     Both  ohildr«a  moot  th©  &izQ  requlreffaoaits  of 
Section  1522  V^elfar©  and  Institutions  Oode. 


if^ 


*Tho  followi«{3  decision  Is  tliereforo  laade  In 
this  appeals 

"These  ohildron  are  eligible  to  Aid  to  Needy 
Children  \mdep  ->ection  IblO   Volfaro  aiid  Institutions 
Code  and  pursuajit  to  Section  1551  Welfare  mid  Institut- 
ions Cod©,  Aid  to  Needy  children  is  liereby  a\varded  th«ai» 
The  City  and  Goomty  of  ■itxn  Pranciaco  is  ordered  to  pay 
for  the  care  of  these  cl-dldron  that  amount  of  &16.  to 
needy  GMlfirea  to  wMdi  it  finds  the  children  oli^:!^fole 
according  to  the  provisions  of  tl.o  Welfare  and  Insti- 
tiitions  Code  and  tlo  rules  and  regulations  of  the  >>tate 
Department  of  Social  v/ elf  are,  aid  to  begin  as  of  ieoember 
1,  1941  ♦'• 

The  gist  of  the  deed,  si  on  by  the  3tate  Board  is  tlmt  the  Jones 
cliildren  are  entitled  to  rolief  to  be  administered  tiirough  the  I'Opart- 
ment  of  Social  V-elfare  of  tiie  City  and  County,  You  ask  if  such  is  the 
case* 

QPXHXOH 

This  particular  case  Iiaa  iMigaged  the  attention  of  the  coaxes 
for  somo  tiB»,  and  was  finally  detoiwined  by  the  11  strict  Court  of 
Appeal  on  llay  7,  1941,  a  heazdng  by  tiie  Suprejne  Court  lavirxg  been  de- 
nied on  June  30,  1341*  Mills  tiisro  wore  side  issues  interjected  into 
the  controversy,  the  main  point  decided  was  tlmt  an  orphan  cliild  does 
not  liavo  to  be  made  a  ward  of  fna  Juvenile  Ooiirt  before  said  child  is 
ffntitled  to  receive  relief  froaa  the  county. 

It  appears  tlmt  in  view  of  the  decision  of  tl^  covjvt,  appli- 
cation was  rmde  on  behalf  of  said  cliildren  to  your  departiaent  for 
relief  J  which  was  d®iied,  and  an  appeal  froaa  yotir  ruling  was  taken  to 
the  ::tate  Board  of  Social  ■velfa:ro  as  vjpovided  by  law.     You  imve  sent 
Bje  a  copy  of  tlie  decision  of  the  Stat©  pjoard.     I  have  examined  tMs 
decision  with  some  care,   c^iec^ed  it  v;ith  the    revisions  of  the  Welfare 
and  Iiistitutions  Code,  as  well  as  with  the  decision  of  tiie  District 
Court  of  Appeal.     I  bell  eve  that  the  decision  reached  by  the  State 
Board  in  this  particular  caso  is  correct  and  tlmt  it  is  the  duty  of 
your  board  to  oarary  it  into  effect.     iJote  the  language  of  oeotion 
1551  v^elfare  and  Institutions  Godei 

"The  state  v/oifare  iioard  slxall  consider  the 
appeal,  and  sliall  dlsiniss  the  appeal  or  award  aid 
as  prescribed  in  this  chapter.     The  county  simll  then 
X>aid  for  tloe  needy  child,  ti:te  sum,  if  any,  awarded 
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by  til©  state  V/elfaro  Bc«i2^»     Tbe  deoiajon  of  tho  board 
ahall  be  binding  <m  the  counter*" 

It  woiild  therefor©  appear  tliat  in  view  of  t3ie  rulliir:  of  the 
Stat©  vveii^re  «ard,  tliat  the  coimty  is  obligated  in  this  pai'ticijlar 
case  to  abide  by  the  award  of  the  Stat©  Welfare  Board* 

Respectfully  submitted. 


CITY  ATTORKSY 
Public    welfare  i'©part33»9at 

i 

Copy  to  I     Coat roller 
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January  28,  1942. 


SUBJECT!   In  He,  Kelief  for  Kon-R«sldont 
Indigents. 


Dear  Sir: 

I  have  your  latter  mader  date  of  J&ivitirj  20th  to 
which  is  attached  a  letter  from  Mr.   Jiajaea  K.   Moffitt,    President 
of  th©  Cojmaunity  Chest   of  San  Fraviclsco.        Ttxis  letter  concerns 
relief  to  be  ^jranted  by  the  city  to  noii-resident  iz^dlgent  per- 
sona, and,    in  his  letter,   r4r«   Moffitt  directs  attention  to  the 
fact  tliat,   in  his  opinion,   tiije  requested  relief  for  theao  non- 
resident  liidigonta  is  properly  a  responsibility  of  the  pvtblic 
authoritlea  of  the  city  ratiier  than  of  tiie  Co.^imunity  Chest. 
He  states  tJist  the  Coimminity  Cheet  will  not  carry  the  relief 
to  this  particular  class  of  individuals  any  Ioniser  than  tirirough 
the  present  montiu 


0  P  I  II  I  0  f  J 


Whether  or  not  ttie  oblic&tion  to  afford  relief  to 
tlieee  particular  individioals  rests  upon  the  Gormmmity  Chest  la 
a  riettor  to  be  detei-aliiOd  by  tae  Directors  of  the  Cheat  and  I 
approach  the  natter  solely  from  the  question  of  the  right  of 
the  city  to  afford  tlia   req\A03ted  relief.   Of  course,  I  know 
nothing  about  any  \mderstaridlug  between  the  city  and  the  Chest 
to  the  effect  that  when  tl^  Ciiest  bo^^an  to  provide  relief  for 
tills  class  of  indioent  It  was  with  the  Xinderstandliiij  timt  such 
relief  was  only  temporary  and  would  be  replaced  by  public  means. 

Tm   iuatter  of  t;rar,ting  relief  is  regulated  by  tii© 
Stute  law  and  the  several  regulatior.s  are  sot  forth  in  the 
welfare  and  Institutions  Code  of  the  state  of  Geliforula.   The 
general  provision  poi^nitting  the  grantinc  of  relief  is  found  in 
Section  2500  of  ttat  Code  and  reads  as  follows: 

"Sec,  2500.    Persons  to  whozn  duty  extends.   Every 
county  and  ever.,  city  and  county  sh&ll  relieve  ar.d  sup- 
port all  incompetent,  poor,  indigent  porsons  and  those 
incapacitated  by  ago,  disease,  or  eccidont,  lawfully 
resident  therein,  when  such  porsons  aro  not  supported 
and  relieved  by  their  relatives  a?  friends,  or  by  their 
own  saeans,  or  by  State  hospitals  or  other  otate  or  pri- 
vate institutions." 

ITote  tliat  tiie  right  to  extend  relief  goes  to  those 
lawfidly  resident  witMn  the  county.   Section  2550  provides  I 
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"Sao.  2550.  r>eq,ui.rea-ien t s  :.;er;e r&l ly ,  IJitcept 
as  otherwise  pi'ovlded  in  this  cliaptor,  a  persoii.  In 
order  to  be  entitled  to  aid,  shall  bo  a  rosident  of 
txi»   county  wlidreiu  application  is  mado." 

Section  2555  of  ti.o  saae  Code  defines  the  requireiaenta 
for  State  residence  as  follows: 

"Sec,  2555«   lie^-aire-ients  for  l>tfate  resldeuce, 
A  resident  of  the  State  of  GalifornTe  is  a  i^erson  wiio 
ooraes  witliiu  all  the  following  descriptions: 

"(a)  \iho   lias  lived  coutinuously  in  tiie  State  for 
a  pe',*lod  of  three  years  with  the  intent  to  joake  it  his 
home . 

"(b)  Who,  during  the  ttiree  ye&r  p.rlod  afore«ientior;ed, 
li&s   not  received  any  public  or  private  relief  or  support 
froia  friends,  charitable  or^ianiaations,  or  relatives  othar 
than  legally  responsible  relatives;  but  time  spent  in  a 
piablic  i -stitution  or  on  parole  thorefrosn  shall"  not  be 
coxmted  In  dotei*jninirig  tiio  i>i&tter  of  residonco  -:{■  •js'  4^ 

"(c)  Who  iias  not  lost  his  residence  by  rermirxlng 
away  from  this  Stat©  for  an  imlnterrupted  period  of  one 
year.   Absence  froia  tljo   State  for  labor  or  other  special 
or  tenporery  purpose  does  not  occasion  loas  of  residoiice." 

Section  2556  of  the  Code  defines  tl©  requirsj-ients  fcr 
county  residence  and,  briefly  stated,  they  are  as  follows: 

1.  A  person  who  is  a  resident  of  the  Stats  within 
the  requii-*eaoiits  of  Section  2555  above  quoted; 

S.  lie  nrast  liave  resided  in  the  cciunty  wiierein  lie 
applies  for  aid  for  one  year  imxtiediately  precedinij  his  appli- 
cation for  as8l6tai;ice. 

undoubtedly  it  lies  within  the  power  of  tlie  Board  of 
Supervliiors  to  give  emergency  relief  to  dependent  non-residents • 
Section  2501  of  the  Code  expressly  provides  for  this  relief  In 
tiie  following  lan^^uage: 

"F.verj  county  rmj  k'.^ve   such  emergency  relief  to 
dependent  non-residents  as  the  respective  boards  of 
supervisors  deem  necessary." 
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Readlntj  tx;is   section   in  connoctioii  v/lth  Section  2500 
above  quoted.   It  is  evident  tliut   it  was   tlia  ir.tentioM  of  ti.o  law- 
laakers  to  distinguish  between  emercency  relief  to  be  ty*&nted  to 
non-reeideiita  and  relief  wiiich  iai.iht  be  r;r&]itod  to  those  who 
qualified  as  residents   of   tLe   county,        Otx-urwise,   Section  2501 
would  not  imve  been  writteij  into  the   Cod©  for  section  2600  ia 
sufficiently  broad  to  provide  for  the  relief  of  all  residents. 
It  appears   to  :ao  ti^at   Section  2501  qualifies  Section  2500  and 
leaves  it  discretionary  isflth  the  iJoard  of  Supervisors  as  to  the 
amovuit  and  ciinracter  of  relief  which  may  be.  fc;ranted  in  emergency 
eases  to  non-residents* 

Ordinance  No,   121,   enacted  by  the  Board  of  supervisors 
on  April  3,  1939,    provides  for  the  ^rantin^;  of  ejaergency  relief* 
It  defines  a  non -resident  as  being  one  who  does  not  possess  the 
residential  qualifications   provided  for   in  Sections  2555  sxtid.  2556 
referred  to  above.        The  iioard  did,   by  thie  ordinanco,   exercise 
the  authority  vested  in  it  by  rection  2501  of  the  Code  \fy  provld- 
lnc#   in  SectiosA  3  of  the  orainance,   that  tiie  Public  V^elfaro 
Commission  could  not  grant  any  Siaergency  relief  to  any  dependent 
non-resident  Tor  a  period  longer  than  sixty  days;      and  furtJ^er, 
tiiat  in  tiie   case  of  tli©   illness  of  said  depexident  or  eriy  ;nenber 
of  liis  ftJiilly,   the  iVelft-.re  Corariission  iai;.;ht  extend  the   .jrantins 
of  relief  to  said  non-residents  for  a  period  of  not  (nor©  than 
thirty  days.        In  otiitir  words,    the  Board  of  ^supervisors,   in 
©xerclsin^j  the  power  vested  in  it  by  Section  2501  of  tue  Code, 
limited  tJs©  graiiting  of  aid  to   dependent  no^. -residents  to  a 
period  not   to  exceed,   in  any  event,  ninety  days.        Tiils,    I 
believe,   was  a  preroi^ative  of  the  hoard  of  Supervisors  end,   while 
it  inl^lit   have   provided  for  a  lon^jer  or  a   shorter   oei^lod  for 
eiaerf^ency  aid,   it  liSis  Kcted  in   the  .rjatter  and  the  period  fixed 
is  now  bi^.dlng  upon  the  Public  Vvelfare  Depart.nont. 

When   I  say  that   tne  Board  could  iiave  extended  or  dinin- 
iahed  the  period  for  the  (jrantiai.';  of  aid  for  e.'.ieit^ency  relief,    I 
do  not  wish  to  be  \inderstood  as   saying  that  the  puriod  inii;;ht  be 
so  extended  so  tiiat  there  wovild  be  no  difference  between  the  aid 
to  be  allowed  to  noii -residents  and  to  renidents.        As  to  just 
wimt  p*?r ;  od  of  tirae  ¥,ould  constitute  an  abune  of  discretion  is  a 
matter  for  the  courts  to  decide  but   I  can  say,   that  in  lay  opinion, 
the  j>eriod  of  nliiety  days   is  a  reasonable  exercise  of  the  discre- 
tion vested  in  the  Boax'd. 


^ri 
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ISr,   Moffitt  iiaa  very  kindly  directed  attention  tc  the 
case  of  COUKTY  oF  LuS  ANGELi^  V.    PAYra-,    3   0^,    {2d)   56S.        This 
case  was  decided  by  tiie  Suprerae  Court   in  1S37  and  in  reality  the 
queetioxi  of  relief  to  non-real  deists  was  not  given  considerfttiai 
by  the  covirt.       The  real  question  before  the  court  wao  aa  to 
wiiether  the  Goiinty  of  Los  Aruielee  iiad  the  risiit  to  grant  relief 
at  all  when  no  provisioii  iaad  been  aade   in  the  ordinary  appropria- 
tion for  the  year.        As   I  Iiave  scid,   t;.e  question  of  whetnor  the 
relief  was   to  so  to   residents   or  nori-reaidents  was  not  before 
the  co.irt  and,   aa   a  natter  of  fact,    the  action  was  prosecuted 
to  ascertain   the   ri{^it  of  the  County  of  Los  Aiiceles  to  xuake 
provision  for  its  own  residents. 

In  a  very  recent  case  decided  on  January  2nd  of  the 
present  year  by   JUci{',e  iL»nmet  Ji,   Wilson,    Judge   of   tJ;,e  liuperior 
Corirt  of  Isoe  Au£;olos,    the  question  as   tu   tiie  necessity  of   the 
county  to  provide  either  work  or  relief  to  indiijonts  was  before 
the   court.        Jutitie   wilsoji  held  tiifit   it  was   the   duty  of  the   county 
to  care  for  tr^eee   indigents  but   tiiere  is  nothing;  in  the  decision 
froBi  which  any  one   could  ascertain  that  non-residents  are   included 
in  tliB  ^voMp  Judge   iVilson  held  are  entitled  to  relief  from  ti« 
county, 

Mr.   Moffitt  also  adverts  to  t he  fact   that,    in  COUHTY 
OF  LOS  AHOELIiS  V.    PAYNE,   tlM   court  gave   such  a  definition  to 
the  term  "emer^Jiency"  as  to  jnaice  non-residents  entitled  to  relief 
to  the  same  extent  as  are  residents,    if  tl^e  non-residents  wore 
really  in  need  of  relief,        I  cannot  ijlve  tlils  laeaning  to  the 
terra  ^emergency".        In  tiiat   case  the  court,   quoting  from  '>Vebster»s, 
defines  an  emer^iency  as  follows  I 

•^Unforeseen  occurrence  of  a   c^jmbination  of  cir- 
euuistences  wuich  calls   for  an  inraedlate  action  or 
re.aedyj     pressing  necessity;      exi(:;oncy." 

Persona  who  laay  have  been  receiving  relief  from  any 
source  wliat soever  do  not  cone  within  this  cate^iOry.       Their 
condition  hfea  existed  for  soiae  jjsriod  of  time  and  therefore 
does  not  coi.stitute  an  iBiiiediste  ejier^ency.       •->hould  it  be  held 
t  tk  t  it  does  coxistitute  an  irjnediate  emergency  then  these  per- 
sons aiAst  be  relegated  to  such  relief  as  may  bo  given  by  the 
Board  of  supervisors  pursuant    to  Section  2501   of  tiie   Code, 

You  are   tixorefore  advised  that  the  .?ub3.  ic  v;elf are 
Department  has  no  right  to  grant  relief  to  non-residents  for  a 
period  exceedini^  ninety  days. 

Very  truly  yours. 


Te  The  ilayo.-» 

Copies  to  Public  Welfare  Department, 


>  ji*.Mi  ^ 


January  30,   11^42, 


SUBJECT:      In  K©,    Right  to  do  away  with 
Preferential   Positiou  of 
IncuTi^ents  upon  the  Bsllotj 
by  Clxarter  Aitiendment. 


'» 


Dear  Sirsj 

I  have  your  letter  reading  as  follows » 

"Ttve  Le{:;lBlatlve  CoKimitte©  of  the  iioard  of  Super- 
visors will  ne©t  in  Room  228  on  Friday,  January  SOth, 
at  3:00  P.ii.,  to  consider  a  propos&l  having  for  its 
purpose  the  abolition  of  tiie  preferential  place  upon 
the  ballot  for  incumbents,  now  authorized  tindar  the  pro- 
visions of  t}ie  Klections  Code, 

"I  i:iave  been  directed  by  Supervisor  O'Oara,  to 
address  you  upon  this  eubjoct  and  to  reqvieat  ti\y&t,  in 
tlBje  for  consideration  at  this  meetiiii.;,  you  will  furnish 
an  opinio?!  oii  the  followine;  queries: 

"1.  Are  the  uembers  of  the  Board  of  Supervisors 
urunicipal  officers  so  tiruit  under  Section  SolO  of  the 
Elect loua  Guue,  tlie  order  of  appearance  of  their  naraes 
upoii  the  ballot  mey  be  designated  by  Cliartor  provision? 

"2.  rrnich,  if  any,  of  tr  e  elective  officials  of 
San  FTancisco  are  rauniclp&i  afXieorst 

"S,   If  the  nembers  of  the  Board  of  Supervisors 
are  not  luxinlcipal  officeis  so  that  the  order  oJT  appearance 
of  their  neaiea  upon  tlie  ballot  may  be  desii°,n&ted  by  Cnerter 
proviaion,  pursaant  to  Section  3810  of  tlie  Kleotions  Code, 
Is  there  any  other  provision  of  the  lavs  w.iich  would  periait 
tlie  people  by  Ciiarter  provision  to  designate  tiie  order  of 
appearance  upon  the  ballot  of  caadidetes,  or   any  of  tnea, 
voted  upon  by  the  electorate  of  trie  City  and  County  of 
San  Francisco? 

"You  are  i'e£.p£>ctfully  urc©d  to  be  present  and  to 
submit  your  opinion  on  this  matter  in  tisje  for  coi.aidera- 
tion  at  the  -jeeting  herotoforo  referred  to." 
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OPINION 

1,    The  members  of  the  lioard  of  Supervisors  are 
municipal  olTicials* 

See:  KAim   v«  SUTRO,  114  Cal,  S16,  in  which  case  the 
Supreme  Court  saldj 

"The  supervisors  authorized  by  the  Consolidation  Act 
to  be  elected  do  aot  constitute  the  same  body  as  that 
authorized  by  the  County  Goverruaent  Act,  althoustx  they 
bear  the  saue  nsuae.   The  Board  of  Supervisors  author- 
ized by  the  Consolidation  Act  is  for  the  government 
of  the  City  and  County  and  consists  of  twelve  members, 
while  the  Board  of  iiupervisors  authorized  for  a  county 
consists  of  only  five  members  and  exercises  functions 
peculiarly  appropriate  to  a  county  but  has  not  the 
authority  required  for  providing  for  the  wants  of  a 
city." 

The  decision  in  the  Kalin  case  was  announced  by  the 
Supreme  Court  on  September  16,  1896  and  on  October  P.Oth  of  tiie 
same  year  reiterated  its  position  in  the  case  of  PEOPLE  EX  REL 
YOUNG  v»  BASCOCK,  114  Cal,  559,  by  stating: 

"^he  supervisors  of  San  franoisco  authorized  by  the 
Consolidation  Act  are  municipal  ana  not  county  officers 
and  are  endowed  with  municipal  ftinction  unknown  to  the 
county  government  act  and  are  separate  and  distinct 
from  the  county  boards  of  supervisors  established  by 
the  latter  act. 

You  are  therefore  advised  that  the  members  of  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Irancisoo  are  municipal 
and  not  county  officers. 

S,    In  KAHN  v.  SUTRO,  above  quoted,  the  Supreme 
Court  has  defined  which  are  county  officials  and  which  are  city 
officials,  as  the  law  existed  under  the  Consolidation  aot«   In 
that  case  the  coxirt  held  that  the  aistrict  attorney,  the  sheriff, 
the  county  clerk,  the  county  recorder,  the  coroner  and  the  public 
administrator  were  county  officials  as  distinguished  from  municipal 
officials,  and  that  the  auditor  (now  Controller),  tax  collector, 
the  Sxirveyor  and  the  treasurer  being  required  by  the  Consolidation 
Act  to  fierform  certain  municipal  duties  not  iaaposed  upon  officers 
of  the  same  name  by  the  county  government  act,  were  munielpal 
officers. 
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3,    The  matters  concerning  the  election  not  only 
of  municipal  officers  but  also  of  county  officers  m&y  be  regulated 
by  charter  amendments  and  any  charter  provision  which  mi£;ht  do 
away  with  the  preferential  positions  of  Incvimbents  on  the  ballot 
can  be  controlled  by  charter  amendment. 

See:   Section  Sg-,  Article  XI  of  the  Constitution,  which 
provides: 

"It  shall  be  competent  in  any  charter  framed  In 
accoi'dance  with  the  provisions  of  this  section, 
or  section  eight  of  this  article,  for  any  city  or 
consolidated  city  and  county,  and  plenary  authority 
Is  hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  which, 
the  times  at  which,  and  the  terms  for  which  the 
several  county  and  miinlcipal  officers  and  employees 
whose  compensation  is  paid  by  such  city  or  city  and 
county,  shall  be  elected  or  appointed. 

The  District  Court  of  Appeals  of  this  state  In  PEOPLE 
V.  ELKUS,  59  Cal»  App,  596,  has  held  that  this  provision  yields  to 
any  chartered  city  the  right  to  provide  by  charter  the  manner  in 
which  and  the  method  by  which  its  officers  shall  be  elected  or 
appointed. 

You  are,  therefore,  advised  that  the  matter  of  the 
preferential  position  allotted  to  inciombent  officials  on  the  ballot 
may  be  changed  by  charter  amendment. 

Respectfully  submitted. 


CITY  ATTORNEY 


Board  of  Supervisors, 
Legislature  Committee, 

cc  to  Supervisor  O'Gara. 
#1 
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January  30   1942 

SUBJECT:   Board  of  Supervisors  -  Power 
to  j^esignate  One-way  Streets. 

Gentlemen: 

I  have  your  request  for  on  opinion  regarding  Resolution 
No.  18  on  the  calendar  of  matters  before  the  Board  of  Supervisors 
at  the  January  26,  1942  meeting.  This  resolution  purports  to  desig- 
nate certain  streets  in  the  City  and  County  as  one-way  streets. 

OPINION 

Preliminary  to  discussing  the  principal  lef^al  problem  presented, 
I  wish  to  inform  you  that  the  resolution  in  its  present  form  does  not 
accomplish  the  apparent  intent  of  the  Eioerd  to  desii-nste  the  streets 
set  forth  therein  as  one-way  streets.   If  such  is  the  intent  of  the 
Board  the  resolution  must  be  redrafted  In  proper  form. 

As  to  the  power  of  the  I^ard  of  Supervisors  to  designate 
such  one-way  streets  it  is  my  opinion  that  this  rr.ay  now  be  done  by 
resolution  of  tiie  Board. 

The  control  of  trafiic  on  the  highways  and  city  streets  tlirough- 
out  the  state  is  now  definitely  established  to  be  a  state  affair  and 
within  the  purview  of  the  state  legislature. 

There  is  no  doubt  but  that  the  designation  of  one-way  streets 
is  an  attempt  to  "control  traffic"  as  that  phrase  is  used  in  the 
authorities  of  this  state. 

EX  PARTE  DAmELS,  183  Csl.  636} 

ATLAS  MOTOR  COf-^PAiW:  v.  bUltMHK,  206  Cal.  660; 

IN  RE  MURPHY,  190  Cal.  286; 

Wii'XTE  V.  CITY  OF  SACRAMENTO;  66  Cal.  App.  534, 

Section  459  of  tlie  Vehicle  Code  of  the  State  of  California 
provides,  in  part,  as  follows: 

"POWERS  <W   LOOAI,  AOTHORITIES.  The  provisions  of 
this  division  shall  not  prevent  local  authorities 
within  the  reasonable  exercise  of  the  police  power 
from  adopting  rules  and  regulations  by  ordinance 
or  resolution  on  the  following  matters: 

a   ■><■  a   ii   -K-  -if  ■55-  r.-  i'^  ■•-   -"• 

> 

"(e)  Designating  particular  highways  as  one  way 
highways  and  requiring  that  all  vehicles  thereon 
be  moved  in  one  specified  direction." 


Section  64  of  the  Vehicle  Code,  State  of  CsllfornlR, 
defines  local  authorities  as  followa: 

"»LOCi!iL  AUTIlORITirS*   Local  authorities  means  the 
legislative  body  of  every  county  or  municipality  nevlng 
autiiorlty  to  adopt  locel  police  rei;ail«tlons." 

Therefore,  you  are  ad'^rised  thut  since  the  designation 
of  such  one-way  streets  is  within  the  power  of  the  legislature 
of  the  state,  and  since  the  legislature  nas  delegated  the  power 
to  "ad.->pt  rules  and  regulaticas"  regarding  such  rtatters  to  the 
legislative  body  of  tne  launiclpality,  and  since  in  such  dele^a- 
tion  has  ests^^.l  Ished  the  method  by  which  it  ruay  be  accomplished, 
i.e.,  by  "ordinance  or  resolution",  the  Board  of  Supervisors 
cay  designate  such  streets  in  either  manner. 

However,  since  Section  30  ol  the  ban  Frsncisco  Trsff ic 
Code  states  that  one-way  streets  shall  be  designated  by 
resolution  of  your  board,  and  thereby  estaPlishes  a  fixed 
procedure,  it  is  ray  recomniendatlon  that  such  one-way  streets 

be  designated  in  that  manner* 

f(«or©o>7er,  If  the  delegation  of  power  were  not  sufficient 
to  suppox't  the  above  conclusion  and  if  the  establishuieat  of  one- 
way streets  vas  to  b©  considered  a  legislative  act  yet  the  mere 
designation  of  such  streets  may  be  done  by  resolution  of  your 
board,   lor  tua  Trairi:;  Code  of  the  Glty  and  Coiinty,  r.-hich  is 
an  ordinance,  raakes  it  unlawful  to  arive  in  the  wrong  direction 
on  a  one-way  streot  and  provides  the  penalty  therefor;   that  ic, 
the  legislative  act  has  been  performed  by  ordinaiice  and  th«  :T.ere 
deterraination  of  wiiicii  streets  are  to  be  one-way  sti'eets  is 
adrainistratlve  and  not  leGlsl^^lve  in  its  natuiMj  and  may  be 
done  by  resolution  of  your  Board,  or  niij_,ht  even  be  deletj^ted  to 
the  Police  Coi^imlsaion,  if  you  so  desire. 


Respectfully  submitted. 


CITY  ATTOKHiTJf 


To: 

Board  of  Supervisors 


§kl 


oo 
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January  31,   1942. 


SUBJECTS     Military  I^avGs. 

Ds&r  Sir: 

I  am  in  receipt  of  yoxir  letter  under  date  of  January 
22nd  wrJ-ch  reads  as  follows  i 

"Dill  797,  OrdiT&nce  765,  dated  July  SO,  1940,  la 
quoted  in  part  as  follows: 

"♦SQCtioii  2,  If  the  employes.,  .has  h&en  in  the 
employ  of  tli©  City  mnd  County  for  one  year  or 
more  coittinuoufjly  prior  to  the  da  to  iipou  wr^ich 
sucii  let  ave  beejiriS,  h©  shall  bo  allowed  his  rQ{::u- 
lar  calary. . .  dviring  such  lesve,  but  in  no  event 
shall  he  be  paid  duriu^  sucii  leave  for  nore  than 
thirty  days  in  any  calendar  year...* 

^Tti.@   Civil  iitiirvic©  Cownission  has  etiaptad  a  rule 

concerning  the  iiiltlal  payment  by  it  a  Itul©  51.1  -  *lilitary 
Leaves  (auMSnded  Dec.  l'o;41)  quoted  in  part  as  follows  J 

"  •  li'  sucth  off  icora  or  employees  h&vc   been  in  the 
corvlce  of  the  City  and  County  for  one  year  or  moi»©, 
they  sJiall  be  jjaid  their  regular  coripensation 
during  tne  first  thirty  days  of  aach  leave...." 

"Your  opinion  is  her©  requested  as  to  the  application 
of  the  above  authorltios  in  oases  coaixi^  witiiintho  follow 
XxxQ   described  circT-uiatances? 

"l.  An  employe© *s  military  leave  is  continuoiis 
froiii  one  year  into  the  subsequent  year  or  years*   Is 
tiie  employee  entitlod  to  30  days  pay  for  each  of  the 
subsequent  joavs^ 

"2,   An  employee's  Initial  tour  of  diity  in  military 
a&i*vic9,  terraiuGteo  and  he  retui^ns  to  his  position  in 
the  enploy  of  the  city  and  county.   In  tiie  following 
or  subseqxient  calendar  iie  is  again  called  to  duty  In 
the  jriiitary  service.    Is  the  employee  entitled  to  30 
days  pay  for  the  second  and  subsequent  military  leaven." 


OPINION  "^■^'" 


Oralnfiiac«  llOm  763  a»nfeioji«d  In  your  letter  waa  enacted 
by  til©  Bofir4  of  Su|>erviaorB  on  July  lo,   1940 •       ^his  ordi/  ©nco. 
In  60  far  sfi  fecttoiil  iailitar^  la&ves  are  eoncernod,  liRs,    to  a 
large  ejcteut,  liStwi  superseded  by  ii«ctio2i  1«^3  of  ti*  w^jai'tex*  »» 
tuimx^mA  on  lioy&uilj&v  5,   lv40* 

fills  s@etlcH^  v^&B  pl&oed  in  tiui  ci^rter  to  eaur«  fi&p 
leaves  of  fibatfncd  Tor  tkojse  wiio  were  ciillsd  into  t)-^  eervia«. 
Tl:©  ci^artor  aroaiMli^ieiit  Is  silent  &&   to  tt«©  oorpeiuu  '  '  .     to  "bo 
«ll^*/et*  d'orixij^  tii*  per  lad  o£  mil  liar  y  Is^ave  acid  t        .     .rre  th« 
provlsiaii  aC  tivt  ardinazvce  r';i^r<li>  g  tl*s  pajraaut  of  sal&ry  for 
tliirty  days  will  ©oiitlnue  to  b»  «i"'f«otiYe« 

In  tkm  iiiMtrnX  case,   I  im^r»tar»i  tiit^t  ti^  ««ploye« 
r«fS9ivi»d  a  f       ■  '   lo&ve  of  absence  Tor  iriilltBX'y  service  but  his 
sdrvlco  wfea   ^    ^     ..jaU*e  and  n©  rtitarn.©cl  to  Me  posit l-:^!.*       At 
tine  tiiitatt  of  t'sm  original  leiiv&,  Ji30  was  pialdt  t^je  thirty  c  &js  * 
a&lary  provi«led  for  in  tho    '.  ict3,       wp>/i  his  retvtra  to  M« 

poeitioa  hX&  Xa&ve  was  '.rndou', -■- .._/  oancelled^ 

Ho»r  iie  is  atvttiii  ©ailed  into  service  end  Ue   1«  ej'ititled 

to  obtain  &  ii0w  leave  o£  absojic©  for  tn«$  du:^itiO}4  of  his  eervic© 
aiid  for  two  ye&rs  «rter  tLt;'  proclfct^ation  of  p*>Re0,  pwrauant  to 
tile  pryviaior;s  of  ^yectioji  163  of  ti;e  Ciii^rtr;?;'.        Aa  trso  eec^rind 
leave  is  ^-.raated  in  a  caioadar  yesr  s\*fe©«ipi©nt  to  t^^i.©  :y#<er  in 
wMch  tas  orieSiaRl  l«ftv«  was  cJ'^^^'^t.etl,   it  fappears  to  r^js  timt  Ij© 
is  entitled  to  tim  h&n9£Xta  of  tao  tiiirty  caya"  pay  provided  for 
in  tiia  ordiiiafic»# 

lie  i»  entitled  to  tiri.i&  pay,  not  beo^u^e  hB  is  In  his 
second  year  ojl  service  bu.i  ijece^se   this  ifi  a  new  lessve,  entirely 
foreign  to  wiie  i'irst  oxia,  uiip.  fc.,«;  provlsiurit  of  ti-.d  ordirj&iee 
apply  to  ti3e  i»eecrui  Xe&ve  to  t'sm  Msmm  extent  am  tltey  &pply  to  the 
orijt'.inel  leave,        'Uhlis   d;>e«  not  aiean  that,   if  a  leave  of  ebeeiice 
is  eacteaded,  eja  ^isstlojae  is  ©iAtitled  to  thirty  d&ye*  pay  "upon  the 
extension  oi'  tiie  le«tve  but,   in  tiie   Ijiet&fit   c&se,  &&  i  hbv^  sstid, 
tlie  leeye  wee  termijsfcted,    tiie  ©aployee  returned  t<:>  Ms  position, 
&«d  tise  e,xik>»<Btq\x«nt  leave  is   in  rio  vmy  ftca.iiii.a6a4  wiUi  tliB    'jc  L^ia&l, 

Iteu  ftitk  ti»o  epeeific  queetioiiet 

1,       '*iiwn  an  employee's  inilitary  leave  la  e^atinuous 
frojsi  one  j9».r  into   txis  subsequent  yefer  or  y^ere,   is  let    entitled 
to  Uiirty  deys'   pay  far  eeeii  oi"*  tL©  subsequent  jear  or  yo&r-sV 

Tiie  enewer  ia  ojuteiiioa  xxi  tiie  rule  of  ti.«s  tJivil  iervice 
Ct^smiseloxt.  wi.iol:^  UMa  seen  fit  to  praviite  ti^^^t  t^^e  e^gployee  is 
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entitled  to  compensation  only  for  the  first  thirty  days  of  his 
leave.    It  appears  to  me  that  this  rule  is  a  prop<5r  exercise  of 
the  rule-makln-;  power  of  the  Civil  Service  Cornmission  and  there- 
fore is  a  limitation  on  the  amoiojit  of  pay  any  employee  can  draw 
under  one  leave. 

TJals  undoubtedly  was  the  intention  of  the  Board  of 
Supervisors  when  they  enacted  Ordinance  No.  765.   At  thfct  time 
niany  employees  were  serving  in  the  National  Guard  or  in  the  /inay 
or  the  Navy  Reserve  and  were  compelled  to  render  a  certain  amount 
of  service  each  calendar  year  and  tlie  thirty  days'  pay  was  given 
to  cover  the  pei*iod  of  tlieir  service  with  the  Gtiard  or  tlB  Keaerve 
ax'id  it  was  intended  that  no  employee  should  draw  more  taan  thirty 
days'  pay  during  each  calendar  year.   Subsequently,  when  enployees 
were  called  under  the  Draft  Law  of  1940,  the  salary  allowance  was 
extended  to  include,  not  only  draftees  called  into  the  service, 
but?  also  those  who  voluntarily/  enlisted. 

2.   When  an  employee's  initial  tour  of  duty  In 
military  service  terrainatea  and  he  returns  to  hin  po.i  tion  In 
the  eraploy  of  tne  city  and  county  and,  in  the  following  or  sub- 
sequent calendar  years,  he   la  again  called  into  service,  is  hs 
entitled  to  thirty  days'  pay  for  the  second  and  subsequent 
military  leaves? 

This  question  lias  already  been  answered.   As  I  ijavo 
said  above,  when  an  employee  la  again  called  into  service  he  is 
entitled  to  obtain  a  new  leave  of  absence  and,  as  the  second 
leave  is  granted  in  a  calendar  yepr  subsequent  to  the  yeer  in 
wiiich  the  original  leave  Vifas  ^jranted,  be  is  entitled  to  receive 
the  thirty  days'  pay  provided  for  in  the  ordinance. 

Your  representative,  \&v,   iliddlebrook,  who  discussed 
this  matter  with  me,  asked  that  I  advei't  also  to  the  question 
of  the  affect  of  military  leave  upon  vacation  pay.    I  direct 
your  attention  to  Section  4  of  the  Ordinance  wulch  reads  as 
follows: 

"Section  4.   llo  such  off  leer  or  employee  granted 
a  leave  of  absence  under  the  provlKioas  of  this  ordin- 
ance shall  be  subjected  directly  or  indix-ectly  by  reason 
of  such  absence  to  any  loss  or  diminution  of  vacation  or 
holiday  privilet^e  or  be  prejudiced  by  reason  of  such 
absence  with  ruference  to  promotion  or  continuance  in 
office,  employment,  reappointment  to  office  or  re-employiaent," 
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In  view  ol  t;G   rpoclfic  lansjuag©   In  the  oruinaiice 
it   is  a^  opinion  tiu  t  militfeA'/  leave   ahould  in  no  wey  sLortoR 
thai  vacation  cllowejice  provided  for  in  tli«  Cl.artQi%       True, 
this  vaofitlon  allowanco  crcinut  b«  (^Iven  wiiile   tha  employ®©  1» 
on  I9ftv«  but  wlton  be  rtituzris  to  duty  end  takes  Ms  vacation  it 
should  h9  ^raxited  to  tke  aaste  extent  as  if  said  employee  had 
not  been  absent  on  military  leave.      I  realise  that  the  Oeueral 
Vacation  uirdinance  euthoriaes  tij®  deduction  of  oao  day  for  each 
month  en  employee  is  absont  on  leave,       This,   however.   Is  en 
ordii  ance  wiiich  deals  witi;  all  eiaployeea  on  leaves  of  absence 
granted  on  ordinary  c-a  ditions, 

(Jrdiv  eriC©  l^o.  765  above  referred  to,   imd  eapecially 
J^etlon  4  thereof,   deals  wltii  onployees  absent  of\  a  particixlar 
kind  of  leave  -  towlt,   a  .military  leave  and  tlierefore  its  pro- 
vlslonfl  mi&t  sovojm  over  the   provisions  of  the  General  Vacation 
ortUr.ance  which  rogulatee  all  leaves. 

In  ss^  opinion  of  July  16,   1^41,    I  advised  the  Civil 
Service  Cormitsnion  tiiat  those  inducted  into  military  service 
prior  to  the  co  pletion  of  t..©ir  vacatioiis  covild  not  receive 
pay  for  ti^e  period  i'ollowin^  their  indactioiu        However,   this 
opinion  is  not  to  be  taken  as  an  approval  of  the  israiitin^,  of 
vacations  to  e^aployees  w'.lle  they  are  on  .niilitary  leaves  but 
only  to  the  extent  tiiat  wrion  they  retxam  to  the  eity^s  service 
their  period  of  Military  leave  is  to  be  coaisidered  service 
\.ith  the  city. 

V«ry  tx*uly  yo  irs, 

era  -  i^i^fmici 


To  - 

The  C  ori. troll er 

Copi^ao  to  « 

Civil  Service  Gossslssion, 
Mr.  V/reii  MitJdlebrook, 
Controller's  Office, 


OOOD 


I 


February  2,  1942. 


SUBJBCT:  Payment  of  Vacation  and  Disability 
Allowance  for  the  Same  Period. 

Dear  Sir: 

You  request  an  opinion  as  to  v.iiether  or  not  an  em- 
ployee is  entitled  to  receive  a  vacation  allowance  in  addition 
to  a  disability  allov/ance  for  the  same  period. 

The  question  was  raised  in  connection  with  the  case 
of  Edward  Brown,  E-154,  Lineman,  Municipal  I<nilway.   You  have 
already  been  advised  as  to  the  application  of  the  statute  of 
limitations  to  this  specific  case. 


OPINION. 


An  employee  becomes  entitled  to  disability  allow- 
ance by  virtue  of  the  Workmen's  Compensation  Act  (Div.  4, 
Labor  Code),  enacted  vinder  the  authority  of  Section  21,  /vrtlcle 
XX  of  the  Constitution.    He  becomes  entitled  to  vacation  al- 
lowance by  virtu©  of  the  provisions  of  Section  151  of  the  Char- 
ter, enacted  under  the  authority  of  Section  8-1/2  of  Article  XI 
of  the  Constitution. 

both  said  sections  of  the  Constitution  use  the  term 
"compensation."    As  the  tern  is  used  in  Section  21,  it  has 
been  Interpreted  by  our  courts  to  mean  indemnity  -  with  "no 
thoxight  whatever  of  paying  an  injured  employee  •  • .  on  account 
of  services  being  performed  by  Lim."   As  the  term  Is  used  in 
section  8-1/2,  It  has  been  held  to  mean  a  return  for  services. 

"Sacramento  v.  Industrial  Accident  Commission,  74  Cal.  App.  386, 

40  P.  792).      ' 
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In  Vero  v«  Sacramento  City  I^ .  R.  System  (Nov,  1940) 
41  C.  A.  (2nd)  482,  485,  the  court  isaid: 

"In  brief.  Section  172  of  the  Charter  provides 
a  system  of  benefits  for  employees  of  the  city 
who  have  been  injured.   This  in  effect  is  a 
c<»apensatlon  plan  rather  than  a  pension  system, 
and  as  pointed  out  by  Ciaupboll,  V.orlaiien»B  Com- 
pensation, Volume  2,  Section  1559,  at  page  1292, 
each  of  such  systems  is  based  upon  a  different 
theory  end  are  mutually  exclusive,  payinent  under 
one  not  cons tl tut in^j;  a  deductible"  credit  upon 
the  other,  unless  such  an  intent  is  clearly  ap- 
parent . "   ( Under  a  cor  inij  ours  j . 


In  dlsousBing  pension  payments  regarded  as  ccmipensation 
In  connection  with  payments  \inder  the  Act,  Campbell,  v>orkinen*s 
Compenaatlon,  Volume  II,  page  1292,  points  out  that  compensa- 
tion l^enerita  within  the  terms  of  the  Act  are  the  ri^jht  of  the 
Injured  employee,  hut  that  the  employer  can  ^jive  additional 
benefits  upon  such  conditions  as  hs   desii'es. 

Section  3752  of  the  Labor  Code  reads : 

"Liability  for  compensation  shall  not  be  reduced  or 
affected  by  any  insurance,  contribution  or  other 
benefit  whatsoever  due  to  or  i*eceived  by  the  person 
entitled  to  such  compejosation,  except  as  otherwise 
provided  by  tlxla   division."   (Underscoring  ours). 

Section  4909  of  the  Labor  Code  provides : 

"Any  payment,  allowance,  or  benefit  received  by  tlxe 
injured  employee  during  the  period  of  his  incapacity 
..... which  by  the  terms  of  this  division  was  not  then 
due  or  paysible...  may  be  taken  into  account  by  the 
e<»3rais8ion  in  fixing  the  amount  of  the  compensation 
to  be  paid." 

However,  the  ^nployer  may  not  complain  if  the  CoxnRiission 
declines  to  make  deductions  on  account  of  such  payroents. 
(See  87  Cal.  Jiu*.  514  and  cases  therein  cited). 

There  appears  to  be  no  case  adjudicated  by  the  courts 
upon  the  particular  point  which  you  ruise.    However,  the 
above  cited  cases  and  statutes  indicate  that,  because  of  the 
difference  in  nattire  of  tixe  two  types  of  allowance  here  vuider 
consideration,  payrnent  of  both  at  the  same  tiiae  woxild  not  come 
within  the  rule  against  "double  payment,"   (See  iJichol8;On  v« 
Amar  (1935)  7  C.  A,    (2)  290;  45  P.  (2)  697;   Vero  v.  :^;acra» 
mento,  supra). 

fundamental  to  the  problem  of  right  to  vacation  compensa- 
tion, however,  is  the  question  of  ri^ht  to  vacation  wMle  an 
employee  is  on  disability  leave. 

Charter  Section  151  provides  txiat  an  employee  shall  be 
allowed  a  vacation  annually.   It  does  not  provide  that  J,e  shall 
be  allowed  an  additional  two  weeks  pay  annually.   A  similar  pro- 
vision in  the  Los  An^^eles  Ci^arter  was  considered  in  lUcholson  v. 
Amar,  supra,  which  held  tliat  in  the  absence  of  any  charter  or 
other  provision  for  double  payment  for  any  p%rt  of  his  services, 
an  employee  was  not  entitled  to  additional  payment  i'or  untaken 
vacation  periods.   The  court  said: 
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"Petitioner  accepted  his  position  tmder  the 
provision  that  he  shoxild  be  allowed  two  weeks 
annual  vacation  with  pay.   *Vec4itlor),  *  in  tills 
sense,  means  on  the  one  liand  a  'beneficent  sur- 
cease from  re^^jUlar  duty  for  two  weeks  eacn  yeai', 
that  a  period  of  freedom,  rest  or  diversion  for 
the  employee  may  be  enjoyed,  and  ujjon  the  other 
a  i/;ain  to  the  employer  throti^jh  a  recuperated 
and  better  satisfied  employee,  ivc  cumulate  on  of 
vacation  woixid  entirely  negative  such  purposes. 
Had  the  charter  intended  to  awai»d  a  faithful  em- 
ployee by  proviaing  a  bonus  for  continued  un- 
interrupted service  it  would  have  so  provided. 
Such  provision  would  effect  exactly  the  opposite 
result  to  tixe  cnarter'a  purpose,  as  we  see  It." 

The  iiranting  of  a  vecation  wtille  an  <raiployee  is  absent 
on  disability  leave  would  not  come  within  tne  meaning  and  pur- 
pose of  the  charter  provision  as  stated  in  Ulcholson  y»  Ainar, 
supra.   I  am  therefore  of  the  opinion  that  an  employee  is  not 
entitled  to  a  v -cation  durin^r  the  time  he  is  absent  from  his 
waployment  on  a  disability  leave;  and  that  he  is  consequently 
not  entitled  to  a  vocation  allowance  during  said  period. 

This  conclusion  is  not  affected  by  the  fact  that  an 
employee  Is  entitled  to  have  days  of  s.baenc«  covered  by  Vsork- 
m©n*s  Compensation  included  in  computing  time  of  actual  ser- 
vice in  determining  whether  he  is  entitled  to  a  vacation  in 
any  given  year  ( Mullen  et  al«  v»  City  and  County  of  Sen  I^ran- 
cisco  (1939);  Superior  Court,  San  P^ancisco,  Mo,  286089)  and 
that  said  days  of  absence  may  not  be  charged  against  the  vaca- 
tion period  so  far  as  deductions  of  pay  from  the  vacation  allow- 
ance is  concerned  (section  S76(a),  Part  I,  San  l-rancisco  Municipal 
Code ) . 

In  Mullen  v«  City  and  County  of  San  Fx'ancisco,  supra, 
judgment  was  entered  according  to  the  "foil  owl  n^j,  FlndlniiS  of 
Fact  and  Conclusions  of  Law  of  Judge  I,  L,  Harris: 

"That  each  of  said  plaintiffs  was  entitled  to 
vacation  with  ps^  for  the  calendar  year  of 
1938  and  said  vacations  not  havin^;  been  grant- 
ed them,  said  defendants  are  ordered  t  o  grant 
said  plaintiffs  vacations  durlixg  the  calendar 
year  of  193&  of  two  calendar  weeks  with  pay 
in  addition  to  vacations  earned  for  the  year 
1939,  or  in  lieu  thereof  to  pay  to  each  of 
•aid  plaintiffs  the  sum  of 
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The  oi^er  concerning  an  additional  vacation,  or  the  pay- 
ment of  a  specified  sum  In  lieu  thereof,  was  made  In  1939. 
In  September  of  1940  the  iioard  of  Supervisors  provided.  In 
Section  377,  Part  I  of  the  San  Frai  clsco  ?4unicipal  Code,  that 
"no  employee  shall  be  allowed  more  than  one  vacation  In  any 
calendar  year,"  {)slth  an  exception  not  here  material). 

The  proviso  In  said  Section  377  that  "no  employee  shall 
be  denied  a  vacation  to  which  he  is  entitled"  refers  to  vaca- 
tion schedules  to  be  arranged  at  the  discretion  of  the  appoint- 
ing officer  and  does  not  affect  said  prohibition  against  more 
than  one  vacation  in  any  calendar  year.   This  prohibition  will 
work  an  injtistice  in  cases  of  employees  whose  absences  are 
covered  bj;  Vvorkmen's  Compenaatlon  at  the  time  their  vacations 
are  schediiled  and  who  do  not  return  to  their  employssient  prior 
to  the  end  of  the  calendar  year.    However,  tiiis  is  a  matter 
to  be  dealt  with  by  the  Board  of  Supez^iaors. 

You  are  accordingly  advised  that  I  am  of  the  opinion  that 
a  vacation  may  not  be  granted  during  days  of  layoff  by  reason  of 
disability,  on  the  ground  that  it  would  be  contrary  to  the  pur- 
poses of  allowing  a  vacation.   It  follows  that  vacation  compen- 
sation may  not  be  granted  for  tlie  satne  period. 

Respectfully  submitted, 

J1?O.J,0«TOOJ>K 


City  Attorney. 
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TOs   COHTROLLT^t. 


3357 


February   5   1942 


SUBJECT:  lievying  of  License  Taxes  uuon 
Automobile  ^sea  Opei»«bing  In 
and  out  of  San  Franc! soo» 

Dear  Sirs 

'i'his  oific©  is  in  receipt  of  your  request  for  an 
opinion,  as  ioiloi«fsj 

"laai'  opinion  is  herebj  reqaeated  as  to  the  applica- 
tion of  i;riet  ll<^eftss<&   tax  orovfslons  of  Municipal  Code, 
Part  XII,   i-fci.oie  2,    Section  128  (pat^e  091),  with 
parti 01*160*  rfcJ'ereao^  to  the  folloTrlngs 


It  - 


When  a  lioenae  for  one  vehicle  issues,  does 


(1)  cover  trie  operHtlcn  of  one  apeclflcplly 
identified  vehicle,  or 

(2)  autfiorlse  the  individual  licensee  to 
operate  a  passenger  vehtlcl©  of  the 
d«al.inatdd  B<^i)tin{r__   ea  >aclt/  &t   any 
tiiwe  durinK  the  period  covered  by  th» 
iiotoJifcie." 


» 


OPINION 

In  view  of  the  fact  tht  t  the  representstlvea  of 
VRrloa3  au*io  ous  coirpiinlea  hnvt-i   r.-^lyed  the  ooint  thet  the  City 
and  Cocuity  of  S^wi  i*'raaci«co  has  no  rii-itt  whatever  to  levy  license 
taxes  Uiiou  either  intraiitate  or  interstate  buses  operating  in  and 
out  o£   cJen  Frafioisco,  I  shall  undertake  to  deternine  this  point 
before  ii:yav-'ttvirxu   year  Si.»ociric  questions. 

It  haa  been  siif^peated  by  these  representatives  that 
the  case  of  BAY  CITIES  TriAISalT  crmif rff  v,  OITI   OF  LOS  ANGLLBS, 
16  Cal.  (2nd)  772,  and  the  case  of  KEI   SY5TEM  ThAriSIT  Cf)?.^FANY  v. 
CITY  OF  OAKLAND,  1?4  Cftl.  App.  733,  apply  to  the  inatfcisit  situa- 
tion.  However,  I  do  not  believe  tnat  thsse  oasss  have  anj   appli- 
cation since  they  rsprely  hold  that  the  sLat**,  as  ciiailagalshed 
fro'K  the  municipality,  has  the  po«*er  to  i-egulate  the  operation 
of  bases.   These  cases  do  not  concerii  license  tax  charges  for  the 
maintenance  and  upkeep  of  the  public  streets;   nor  do  they  concern 
the  right  to  license  for  revenue  raising  purjjosea, 

Section  459  of  the  Vehicle  Code  of  California  gives 
local  authorities  the  rl,.ht  to  license  the  operation  of  vehicles 

for  hire. 
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Trms  we  have  a  situation  where  the  City  and 
County  has  been  directly  authorized  to  levy  license  taxes. 
The  license  taxes  levied  by  Section  128  are  based  either  upon 
the  rirht  of  the  City  and  County  to  license  lor  revenue, 
regulation,  or  lor  the  maintenance  and  upkeep  of  the  public 
streets* 

Assuming, {but  not  deciding)  that  the  City  and 
County  has  not  the  power  bo  license  intrastate  buses  upon  the  theory 
that  the  City  and  County  cannot  re^.ulete  their  operation,  because 
of  the  decisions  in  the  aX'oresaid  cases,  this  certainly  does  not 
preclude  the  levying  of  license  taxes  based  upon  the  raising  of 
revenue  or  for  the  maintenance  and  upkeep  of  the  public  streets. 

Therefore,  with  regard  to  Intrastate  buses  it  is 
my  opinion  that  the  City  and  County  has  the  ri  ht  to  levy 
license  taxes  and,  consequently.  Section  128  is  valid  with 
respect  to  the  licensixig  of  intrastate  b\ises. 

With  res^ard  to  interstate  buses  the  situation  is 
somewhat  different,   Assvunlng  (but  not  deciding)  that  the  licensing 
of  such  buses  is  illegal  lor  the  [jurpose  of  raising  revenue,  and 
because  there  is  no  power  to  ref^ulate  them,  at  least  the  City  and 
County  has  the  rlfiht  to  levy  license  taxes  a^jainst  such  buses,  so 
that  they  will  pay  a  fair  contribution  toward  tlie  cost  of  mainten- 
ance and  upkeep  of  the  public  highways. 

In  the  case  of  SPROUT  v,  SOUTH  BEMD,  72  L,  ed.  823, 
the  United  States  Supreme  Court  held  that  the  state  may  impose  on 
motor  vehicles  enfjeged  exclusively  In  Interstate  coizenerce  a 
XHiasonable  charge  as  their  fair  contribution  to  the  cost  of 
constructing  and  maintaining  the  public  highways,  and  may  delegate 
the  power  to  municipal  corporations. 

See  also; 

CLARK  V.  POOR,  71  L.  ed,  1199; 

25  A,L,R,  37; 

52  A.L.R.  533; 

37  Amer.  Juris  574. 

I  have  been  unable  to  find  any  statute  or  cons  tltu- 
tional  provision  to  the  effect  that  taxes  now  being  paid  by 
operators  of  buses  shall  be  in  lieu  of  all  other  taxes. 

In  view  of  the  foregoing  I  am  of  the  opinion  that 
Section  128  is  valid  and  legal  and  that  the  license  tax  provided 
thereunder  may  be  collected, 

We  now  come  to  your  precise  questions. 

Section  128,  Article  2,  Part  III,  of  the  Municipal 


'i- 


•i.A    .':; 
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Cod»  (page  S9l)  providas  th.t<t  evary  person,  finn  or  corporation 
owning:,  or  directly  or  indirectly  operating;  any  public  passenger 
vehicle,  axoepfc  railroad  oara*  s'lall,  Kfter  first  obtaiaiajj  e 
per*tilt  Irost  tiie   police  department,  which  permit  must  be  represen- 
ted by   an  opei^atlve  veriicle  for  which  a  current  city  lla<5nse 
must  bs  obtained,  :;;ay  a  licwns©  bax  at  the  rate  ox   $1,00  per 
annum  for  each  pnaseiv^Br  SHatl^'ig  capacity  of  snid  veUlcie, 

Seotilun  123  rurther  pi^ovides  a  coB3,jlet;«  soheme 
for  the  is!=3uaaae  of  wsetallio  plstea  w^.th  nuBtbera  thor«on  to  indi- 
cate i:h«  pfi^rraent  of  the  licunoo  tux  flforeanlci. 

In  view  of  those  provisions  it  appears  that  it  was 
the  intvjitlcn  of  iiie  BotiTd  ol  i>upervl&ora  to  cause  the  levy  of  a 
license  tax  upon  each  specli  Ic  ve)-?  cle  which  or^ar&.lem  in  and  out 
of  San  Francisco, 

i'herefore,  it  is  the  catty  of  thr.  local  administra- 
tive authoritiefi  to  chock:  all  buses  that  operate  in  and  out  of 
S??n  i'riincisco  to  ascertain  rshather  a  llcsnae  tax  has  b»<*n  paid 
on  each  suck  bus,  and  thereafter  to  collect  the  ilcesiae  tax 
provj. 3.ed  by  3e;<^tlon  1^0, 

I 

Beapectfully  su*snlt1.ed, 


Cxi'Y  ATTORHEy 


To: 

The  Controller 

#3 
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February  10,  1942. 


SUBJECT J     Law  Applicable  with  Rospoot  to  Pension 
vrtion  Charter  la  ClianGOd  Subsequent  to 
Injury. 


Gontloioens 


This  offlc©  is  in  reooipt  of  your  request  for  an  opinion, 
as  follows t 

REQlJBSg 

"The  Hetir<»3ient  '^ard  rms  directed  tliat  the 
pertinent  facts  in  the  case  of  John  J.  Palmer,  Inspoot- 
or  of  Police,  who  died  on  August  12,  1938,  bo  recited 
to  you,  and  that  yoiir  opinion  bo  requested  on  certsdn 
questions  arising  in  the  case. 

"The  following  facts,  therefore,  are  subraitted: 

"1,  John  J.  Paliaer  be  cane  a  raeraber  of  the 
Police  rejjartment  on  January  1,  1919,  and  became  a 
member  of  the  3an  Francisco  City  and  County  liuployeos* 
Retirement  jystesn  luider  section  166  of  the  Charter, 
on  January  8,  1932. 

"2.  On  December  17,  1935,  Mr*  Palmer  elected 
to  be  a  m&aber   of  the  netirement  .ystem  under  Section 
168  of  the  Charter  instead  of  >ection  166,  effoctive 
January  1,  1936,  said  oloction  beln(5  provided  for  by 
para  xnaph  (h).  Section  16G,  as  amended  effective  May 
17,  1935. 

"Beginning  January  1,  1936,  Mr.  Palner  v/as 
considerod  by  the  Retirement  Office  as  bein^  a  member 
of  the  Retirement  3yst«a  under  Section  168  of  the 
Charter,  on  the  same  basis  as  tiersons  who  became  mem." 
bers  of  tiie  Police  Pepartmont  after  the  ei^th  day  of 
January,  1932. 

"4.  John  J.  Palmer  died  on  August  32  ,  19K3. 
Ysabel  M.  Palmer,  his  widow,  lias  applied  for  a  death 
allov/ance  from  the  Retirement  System,  on  the  basis  of 
her  claiin  tlmt  l',er  husband's  death  resulted  from  an 
injury  suffered  on  l^rch  31,  1934. 


.-T/' 
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**5#     Soction  166(o)  of  the  Gharfcor,  f3?oa 
January  0,  1932  to  Blay  17,  1935,  contained  tlio  raqulre- 
r^nt  that  beforo  a  death  allovouiod  oould  be  paid  to  a 
widow,  death  jauat  reatilt   frota  an  lnju3?y  received  in 
perfoEtaanoe  of  duty  and  only  then,  if  the  inj\ired  raom- 
ber  *  shall  have  bemi  contin^ioualy  ineapacitated  for  the 
performance  of  any  duty'.     Section  16(Hc)  of  tlie  Cliart- 
er,  a«  amended  effective  I4ay  17,  1935,  does  not  con- 
tain the  roquiresiont  of  continuous  incapacity,  as 
stated  above,  but  requires,  for  the  cnxallfi cation  for 
a  death  allo\mnco,  tlmt  death  niuat  occur  v/ithin  tliree 
years  froja  the  date  of  th©  injviry# 

"6.     Section  261  (b).  Part  I,  Article  3,  of 
%!a$  Municipal  cJode,  whicii  provides  for  a  death  allow- 
ance for  maK*ers  of  the  Police  Doiiartiaont  who  are 
monbers  of  the  uetlrement  System  imder  Section  168  of 
the  Charter,  requires  only,  as  stated  in  paragraph  (2), 
that  death  shall  be  the  result  of  injury  sustained 
wiiil©  In  the  perrormanco  of  duty,  for  qualification 
for  a  death  allowance.     JMs  provision  first  ap}>eared 
in  retirement  ordinance  llo.  9134,  adopted  in  PeoeRiber 
1931,  effective  January  8,  1932,  and  ]ias  retaaiixod  un- 
changed* 

"The  foregoing  extended  statement  of  facts  in 
the  case,  including  the  rii story  of  certain  cliarter, 
ordinatace  and  municijial  code  provisions,  is  naade  only 
vsdth  the  hope  tliat  it  will  bo  of  assistance  in  your  con- 
sideration of  the  que3tio2i3  involved. 

"Thi^ee  questions  have  arisen  in  the  Board's 
consideration  of  the  petition  of  Ysabel  M.     alraer  for  a 
death  allowance,  as  follows t 

I  **1«     Is  the  requironont  appearing  in  Section 

166(e)  of  the  Charter,   frosa  January  8,  1932  to  Llay  17, 
1935,  to  the  effect  that  a  mcciJer   'shall  imve  been  con- 
tinuously incapacitated  for  the  perfonaance  of  any 
duties',  from  the  date  of  injury  to  death,  applicable 
to  tlie  Paltoer  case? 

''2»     Is  the  requirement  appearinr^  in  Seetlon 
166(c)   of  the  Cimrter,  frnsn  Hay  17,  1935  to  date,  to 
the  effect  l^mt  death  must  occur  wltliin  tia»ee  years 
after  the  date  of  an  injiUTy,  applicable  to  the  Palmer 
oasef 
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"3«  If  til©  anawor  to  itesa  2  Is  In  tha  afflrraa- 
tive,  is  the  date  of  injury,  for  the  purposes  of  the 
charter  /provision,  March  31,  1934,  when  the  specific 
incident  occurred,  or  is  it  properly  considered  to  be 
the  date  upon  whidi  incapacity  for  perfoni^nce  of  duty 
cosMGncdd? 

"The  ]3oard  requests  yotir  oi^inion  in  the  three 
questions  cited.  For  your  information,  a  copy  of  a 
letter  from  Hilton  i-^arks,  attorney  in  the  case,  dated 
January  27,  1942,  is  enclosed." 

OriMIOH 

The  pertinent  facts  with  respect  to  your  inquiry  are  as 
follows  s 

John  J,  Palmer  sustained  an  injury  on  Mar<^  31,  1934,  contin- 
ued to  work  until  ahout  June,  1938,  and  died  on  August  12,  1938,  A 
period  of  in  excess  of  four  rrears  elapsed  between  the  date  of  the  in- 
jury and  the  date  of  Ms  death.  Between  the  date  of  the  injury  &n& 
the  date  of  ids  death  a  change  was  rM&e  In  the  charter  as  to  the 
reqairement  for  continuous  incapacity* 

The  same  problem  was  involved  in  tlie  case  of  0»I>EA  v#  COOK, 
176  Cal»  659 •  In  the  O'lea  case  the  injujry  occtirred  in  recember  1912 
and  deceased  passed  away  on  March  8,  1915,  i'^ubaoquent  to  the  injury 
and  prior  to  the  date  of  death  a  requirejnent  was  placed  in  the  cimrter 
to  the  effect  tliat  the  widow  would  not  be  entitled  to  a  pension  tmleaa 
her  husband's  death  occurred  within  one  year  from  the  date  of  the  in- 
J\ipy,  If  the  law  in  effect  at  the  time  the  injury  occurred  «rais  to 
govern,  the  widow  would  be  entitled  to  a  pension  as  there  was  no  re- 
quirement at  t>mt  time  timt  deceased  die  v/lthln  one  :,'ear»  If  the  law 
in  effect  at  the  time  of  the  death  prevailed,  the  widow  would  not  be 
entitled  to  a  pension  as  the  deceased  did  not  die  within  one  year 
from  the  date  of  the  Injxiry.  Tlie  court  used  the  following  language 
cm  page  662  j 

"A  f •undamental  and  universal  rule  in  tiie  con- 
stiruction  of  statutes  is  that  they  shall  be  given  pros- 
pective effect  and  not  retrospective  effect, unless  such 
latter  effect  is  2iiade  coiapulsory  by  the  langua^^e  of  the 
act  itself,  (Vanderbilt  v.  All  Persons,  163  Gal,  507, 
126  Pac,  158). 

•»   «   ■»   4J   «   * 
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"Its  roaaonablo  constiractloa  under  t3i©  rules  of 
interpretation  above  si von  is  timt  it  was  designed  to 
apply  to  cases  arising  in  the  futiire  and  to  sot  a  tixae 
limit  as  to  tliem  aloiie«     It  tlierefore  does  not  dispose 
of  the  iiatter  to  say  merely  that  the  reai^ondont  had  no 
vested  right  in  the  pension  until  tl^e  death.     True,  she 
had  no  such  vested  right,     -nie,   she  could  secure  no 
v/idow's  pension  at  all  unless  the  death  occurred  under 
the  oircuiastances  oontianplated  by  the  statute,  but  from 
the  very  inomont  tliat    .er  hasband  siistained  Ms  fatal  in- 
juries in  the  peforrjianoe  of  liis  duty  she  liad  a  right, 
springing  frooi  the  fact  of  the  iiifliction  of  the  fatal 
injury,  to  the  pension  if  and  vylien  death  ensued,  aiid  tlmt 
ri(3ht  siiice  we  are  not  comjclled  to  give  the  ariendnxent 
a  retrospective  effect,  was  a  right  estiating  and  contin- 
iiing  to  e:xist  under  the  cuiamended  law*     In  its  essence 
tJiie  principle  is  the  aanie  as  tiiat  i^iich  {governs  the 
legal  right  of  action  for  death*     It  is  the  inju3?y  which 
creates  tlie  rlolit  thou^  tlie  right  of  action  itsolf  doe« 
not  arise  until  death  follows  the  injury." 

The  case  of  JORBAIJ  v,  mSTIREMSKT  BOARD,  36  Cal,  App.  (2d)  653, 
656,  is  to  the  same  effect  aiid  the  court  on  page  656  rmde  the  following 
statement  t 

"It  is  well  established,  however,  timt  pension 
rights  do  not  vest  at  the  tiiae  of  the  enactment  of  tli© 
law,  but  only  upon  the  happening  of  the  contingency   r 
event  upon  which  the  right  thereto  accinies   (Klench  v» 
Board  of  Paasion  Ij'nnd  Ootiunrs*,  79  Oal»  App,  171,  249 
Pac,  46;   0»]yea  v«  Cook,  176  Oal,  659,  169     ac.  36G,  and 
timt  at  any  time  before  the  liappoaing  of  the  contin^^ency 
upon  i^iioh  til©  ri{;ht  to  the  pension  vests  the  law  graiit- 
in^  sudi  right  is  subject  to  alteration  or  repeal,     (Oohm 
v.  iJenderson,  19  Oal*  App,  89,  124  Pao,  1037;   ?<»mie  v, 
Rels,  80  Gal,  266,  28  ?ac,  176;   Pennie  v,  Reis,  132  U.  S. 
464,  10  Sup*   Or,  149,  33  L.  13d,  426)*     Here  Jordan's 
right  to  a  pension  vested  in  liiia  in  1914  at  the  tliao  of 
his  injuries  and  retireraont,  and  Imvin^  vested  in  hjLip 
at  that  time  Vds  ri^ilit  thereto  could  not  loave  been 
subsequently  taken  away*     (O'Doa  v*  Gook,   supra*)" 

The  case  of  lOJSllCH  v*   BOARD  OP  I'lSHSIOM  I??JHD  COlCtHS*,  79  Cal* 
App,  171,  held  timt  the  law  in  effoct  at  the  tijiie  the  contlngoicy 
happens  governs, 

I  To  the  same  effoct  is  »iy  opinion  to  the  lletirement  Board  dated 

I^ecember  S7,  1935* 
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From  tho  foregoing,  it  bec(»a©s  evident  tlriat  the  law  In 
effect  at  the  date  of  the  Injury,  naaely  Ifeirch  51,  1954,  governed. 

The  charter  at  tliat  tliae  provided  tlmt  the  death  umst  re- 
sult from  the  Inj'ory  received  in  perfoxiaanc©  of  duty  aiid  that  tli© 
injured  "shall  imv©  been  continuously  Incapacitated  for  the  perform- 
ance of  any  duty*"  (Section  166  (c),  Clmrter)* 

It  apijears  tliat  a  period  of  four  years  elapsed  between  the 
date  of  the  injury  and  the  date  of  disability* 

The  question  lias  been  i^iaed  aa  to  whether  continuously 
incapacitated  for  the  performance  of  duties  is  subject  to  the  qual- 
ification tiiat  incapacity  in  a  progressive  typo  of  disease  jgay 
ooramence  at  a  period  soraetirae  drter  the  occurrence  of  the  injury, 
1h©  charter  provision  in  effect  at  the  time  c^  injury  uses  ttio 
language  "continuously  incapacitated  for  the  porfonrmnoe  of  anj 
duty, "  vJebster's  Ulmbridged  i  ictionary  defines  the  term  "cc«i- 
Ttnuous"  as  'without  break,  cessation  or  interruption;  uninterrupt- 
ed- iihbroken,  constant".  The  teim  "continuously  disabled"  vma 
defined  in  the  case  of  COBURH  v«  imVIMM)  CASUALrnr  CO,,  6  r>.  .;. 
(2d)  471,  In  tlmt  case  deceased  v/orked  only  tliree  weeks.  Court 
lield  tiiat  lie  imd  not  been  continuously  disabled.  Tlicrefore,  de- 
ceased was  not  continuously  incapacited  as  this  term  was  -used  in 
the  charter. 

You  are  advised  that  the  law  in  effect  on  the  date  of  the 
injtiry  of  applicant's  imaband,  namely  March  31,  1934, 
governs,  and  as  decoased  was  not  continuously  Incapacitated,  as  pro- 
vided by  ^>ectlon  16G  (c)  of  the  Charter,  the  applicant,  under  tii© 
facts  stated,  oven  thou^  jroved,  wo\ild  not  be  entitled  to  a  pension. 

Respectfully  submitted. 


Retirement  iSoard  CITY  ATTORJiEY 
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-•  I 


3350 


February  13, 
1942, 


SUBJECT:   Compensation  for  Faiployees 
of  the  "HoBpitality  iiouse," 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an 
opinion  as  follows: 

Should  an  accident  or  illnesB  occur  to  em- 
ployees of  the  "Hospitality  house,"  who  are  not  under 
Civil  Lervlcc,  yet  vthose  salaries  emanate  from  city 
funds,  would  the  City  and  County  of  San  ITancisco  be 
liable  for  hospitalization  or  medical  attention? 


-  OPINION  - 

Under  the  provisions  of  the  v.orkmen^s  Com- 
poasation  Act,  the  city  would,  under  the  circvuastances, 
be  considered  the  employer,  and  as  s;uch  vsovild  bo  liable 
for  an  accident  or  illness  ariaixig  froia  or  in  the  coiirse 
of  their  duties  while  employees  of  the  "hospitality  House." 


Respectfully  submitted, 

JiJO.J.O'TOOLE 


City  Attorney. 


Chief  Administrative  Officer. 
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February  10,  1942 ♦ 


SUB JSOT  t  Installation  of  Sirens  and  Red 
Lichts  on  Privately  Owned  Gars 
of  Certain  Air  Raid  v/ard(xa8« 

Gentlemen : 

I  have  jauv  request  for  an  opinion  regardine  the  i»eqiio3t 
of  Charles  w,  lailloa.  Director  and  Go-ordlnator,  Civilian  r-efonae, 
regarding  the  installation  of  sireias  and  rod  il^^lita  on  the  private- 
ly ovmed  cars  of  certain  air  raid  wardens* 

OPIMIOK 


The  equipping  of  motor  veldclos  wltli  red  llgiits  and  sirens 
is  a  State  affair  and  is  governed  by  tho  sections  of  the  Vel-dcle  Code 
of  the  State  of  California.  Subdivision  (c)  of  Section  671  of  that 
code  provides  as  follows: 

"No  veiilcle  ahjall  be  equipped  with  nor  slmlX 
any  perstai  use  ujjon  a  veiiiolo  any  siren  exce|)t  as 
otherwise  permitted  in  tills  subdivision.  Any  author- 
ised ®ner£*enoy  veliicle  laay  be  equipped  v/ith  a  siren 
of  a  type  apj^roved  by  the  department  but  such  siren 
simll  not  be  used  except  when  such  veliicle  is  oper- 
ated in  rosponse  to  an  oiTiOrgency  call  or  when  rospond- 
iog  to  a  fire  alarm  or  ±n   tlie  iHBaedlate  pursuit  of  an 
actual  or  suspected  violator  of  the  law  in  wloich  said 
latter  events  the  driver  of  such  vehicle  sloall  sound 
said  siren  wlien  necessary  to  warn  pedestrians  and 
other  drivers  of  the  approach  thereof •" 


Section  640  of  said  code  provides  in  part,  as  follows s 

colo3 
hi^tsayt 


"The  folloi«dng  regulations  shall  apply  to 
the  color  of  lights  upon  a  vehicle  operated  upon  any 


"(a)  All  ll£5lits  visible  from  in  front  of  a 
veliicle  other  tium  frora  a  clearance,  or  identificaticai 
or  signal  lamp  or  signal  device  sliall  be  vfliite  or 
aaber,  except  tliat  an  authorized  emergency  veliicle 
aay  display  red  liglit  visible  frcan  in  front  tlieroof." 

Sections  44,  44.1  and  44,5  of  said  code  provide  as  follows j 
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"» Authorized  anorsoncy  Veliiclo.'  An  »author- 
Izod  ersorgoncy  vehicle*  is  a  voMol©  of   any  of  th©  follow- 
ino  typass 

"(a)  A  vehicle  publicly  ovaiod  aiid  operated  by 
ft  police  or  firo  dopairtjaent  or  traffic  law  enforcemont 
officer  In  rospcaidlng  to  onergency  calls  or  in  traffic 
patrol  duty. 

"(b)  A  motorcycle,  oltlisr  publicly  or  private- 
ly owned,  operated  by  a  police  or  traffic  law  enforce- 
ment officer  in  enforcing  the  provisions  of  tills  code, 

"(c)  A  not or  vehicle,  cither  publicly  or  private- 
ly owned,  operated  by  a  State  or  co\mty  forest  raiiger, 
or  a  fire  warden  on  salary  and  directly  in  charge  of 
fire  protection  work  upon  belmlf  of  the  State  or  In 
any  cotmty,  or  the  chief  or  assistant  cMof  of  an  organ- 
Ized  firo  department,  in  responding  to  omergency  fire 
calls* 

"(d)  Any  fire  fighting  equipment  deairjned  and 
operated  exclusively  as  such  by  an  oil  company  and 
used  in  responding;  to  esaergency  fire  calls  and  in  com- 
bating fires* 

"(e)  uTien  iised  in  responding  to  eiaorgency 
calls,  any  privately  ovmed  ©rnbulonce,  specially  con- 
structed and  jTjalntalned  exclusively  for  ambulance  pur- 
poses, authorleed  by  per^nit  issued  by  the  GMef  of  the 
California  riigliway  Patrol,  ( )  and  any  publicly  o\m©d 
affllmlanc@« 

"(f )  An  emergency  repair  vehicle  of  a  utility 
or  public  utility,  whether  privately,  launiciijally  or 
p\ibllcly  owned,  used  In  responding  to  eiiercency  calls 
when  authorized  by  the  Uhlef  of  the  California  lagluBray 
Patrol*  () 

"(g)  Any  firo  fighting  equipment,  eaerg^icy 
wrecking  equipment  or  exiiergenoy  repair  equlpraent,  otaied 
and  operated  by  a  bridce  and  highway  district  for  the 
purpose  of  extin^iUisMnc  fires,  removing  wrecked  notoa? 
vehicles,  caring  for  injiired  persona,  or  repairing 
dai-aaged  lighting,  or  electrical  ©qui patent,  of  such 
bridge  and  highway  district,  when  such  velilclos  are 
responding  to  omeroency  calls* 
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"h#  A  motor  vehicle,  ovmod  by  the  state,  and 
operated  by  a  regularly  employed  special  a^ent  or  invest- 
l^tor  of  the  Attorney  Genei^l's  office  in  the  perform- 
ance of  Ids  dutiea  under  Section  470  of  the  Political 
Code* 


"44*1.      'Authorized  Ifciorgency  Vehicle*   (private- 
ly owned)*     In  addition  to  tho  velilcles  defined  as   'author- 
ized emergency  vehicle*  by  Section  44,  the  i^rovisions  of 
this  code  relating  to  authorized  extiersency  veliiclea  shall 
apply  to  vehicles  publicly  nmintained  in  whole  or  in  part 
and  privately  owned  and  operated  by  a  raesnber  of,  and  who 
receives  salary  from,  and  la  regularly  employed  by,  an 
organized  launidpal  police  department,  and  such  vehicles 
shall  bo   'authorized  (^aorgenoy  veliicles,'  but  only  under 
each  and  all  of  the  following  conditions: 

"1.  mien  such  veliicle  has  a  jiermit  from  ths 
Director  of  the  department  of  Motor  veliiclos* 

"2*     When  said  velilcle  has  affixed  to  the  license 
plates  thereon  distinr^aisliing  aigpis  of  a  type  approved 
by  the  i-irector  of  the  I  oxmrtment  of  Motor  VoMcies  and 
when  said  signs  are  so  locettod  as  to  be  plainly  visible 
at  a  distance  of  not  less  tlian  50  feet  fr<»Q  the  front 
and  rear  of  said  vehicle* 

"3»     r/here  said  person  operates  such  velilcle  so 
owned  by  hXm  in  rosponding  to  omergonoy  calls  or  fire 
alanos  or  in  street  or  iiighway    atrol  duty,  or  operates 
such  v^iicle  in  the  p'orsuit  of  actual  or  suspected  vio- 
lators of  the  law* 

"4*     V/hen  the  city  does  not  furnish  to  said 
raocttber  a  publicly  owned  veJiiole  for  tiie  p\irpose  above 
stated* 

"5*     ¥.'henevor  such  vt^iicle  is  being  used  for 
purposes  otlier  th^an  tJiose  specifically  authorized  her^n 
the  siren  imist  be  discomuocted  and  the  red  lights  cover- 
ed*    Any  violation  of  this  provision  shall  constitute 
a  siisdemoanor  and  the  perjait  granted  hereimder  simll  be 
revoked* 

"44 .5 •  Authorized  lltaergency  Vehl cleat  Fish 
and  Gotne  Vlardens*  A  laotor  vehicle  owned  by  the  state 
when  authorized  by  the  Chief  of  the  California  Etghway 
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Patrol  and  whon  used  by  a  fish  and  fjarao  warden  in  the 
actual  piu^axiit  of  a  violator  or  auapoctod  violator  of 
tho  l''lah.  and  Gmae  Laws  is  an  autliorlgad  oraerQonoy  V0hic- 

Ida 

"This  section  shall  not  limit  tho  llablllfcy 
for  negligent  operation  of  such  motor  vehicle  when  In 
actual  purstiit  of  such  violator  or  suspected  violator.'* 


Prom  the  above  code  sections  it  is  apparent,  and  therefore  jmx 
are  advised,  tliat  privately  owned  motor  veliiclea  belonging;  to  air  raid 
wardens  working  uaader  the  GoKBalttee  for  Civilian  r-ef enat,  or    the 
rirector  and  Co-ordinator  of  oiTrtLlian  Defense  raay  not  be  le^lly  equipped 
with  either  sirens  or  red  liglita* 

Respectfully, 


cmr  ATTomiBy 


Civilian  Ooramitteo  oa  Supolles  Procuroajoent 
Att edition t     B«n  a.  Kline 
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February   19   1948 


SUBJECTS   In  re  Distribution  of  Relief  by  Bosrd 
of  Supervisors  or  by  Public  Welfare 
Department • 

Gentlemen: 

You  have  asked  me  as  to  whether  it  is  proper 
that  the  Board  of  Supervisors  should  distribute  relief  to 
indigent  persons,  pursuant  to  sections  S500  and  2501  of  the 
Welfare  and  Institutions  God©,  or  should  the  same  be  distribu- 
ted  tiirougii  the  agency  of  the  Public  Welfare  Department,  pro- 
vided for  in  Section  61.1  of  the  Charter. 


OPINION 

Section  2506  of  the  Welfare  and  Institutions 
Coda,  provides: 

"The  board  of  supervisors  of  every  county  as  a 
board,  or  by  coramittee  or  by  such  person  or 
society  as  it  may  authorize,  shall  investigate 
every  application  for  relief  from  the  funds  of 
the  county,  and  shall  supervise  by  periodic 
visitation  every  person  receiving  such  relief, 
a   «  -Sc  »" 

In  other  words,  these  functioxismay  be  perfojroied 
by  the  Board  of  Supervisors  or  such  person  or  society  as  it  may 
authorize. 

The  people  of  the  City  and  County  of  San  Francisco 
by  the  adoption  of  a  charter  amendrioent  designated  as  Section  61.1 
of  the  Charter,  delegated  these  duties  to  the  Public  Welfare 
Department  in  the  following  language: 

"Subdivision  8.   Said  Public  Welfare  Depart/cent 
shall  exercise  all  of  the  functions  exercised  by 
the  County  i»elf«re  Department  and  by  the  Citizens' 
Emergency  Relief  Corrimlttee  as  the  same  exist  at 
the  time  this  amendment  is  approved  by  the  Legisla- 
ture of  the  State  of  California  and  shall  perform 
such  other  duties  and  have  such  other  functions  as 
may  be  authorized  by  the  Board  of  Supervisors  of  the 
City  and  County  of  i^an  Francisco  or  requijred  by  the 
Government  of  the  United  States  or  the  State  of 
California  or  any  departKient  or  agency  thereof," 
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'i'he  duties  of  the  County  l^elfare  Oepartraent  are 
aet  forth  In  Ordinance  No.  0542,  Section  2,   which  was  passed 
on  September  25,   1929,  and  reade  as  follows s 

It  shall  be  the  duty  of  the  County  Welfare  Departiaent 
to  investigate  for  and  on  behalf  of  the  Board  of 
Supervisors,  all  persons  who  are  receiving,  or  who  may 
hereafter  apply  for,  financial  aid  from  t  he  City  and 
County  of  San  Francisco,  by  reason  of  old  age,  blind- 
ness, and  needy  minor  half  orphsus,  and  shall  report 
in  writing  to  the  Board  of  i^uper visors  the  result  of 
suoh  investigation  and  recoramendstion  as  to  granting 
or  rejecting  any  such  applio«tion.  All  such  inves- 
tigations shall  be  conducted  in  accordance  with  the 
provisions  of  the  laws  of  the  State  of  California 
governing  the  persons  described  in  this  section," 

She  duties  and  functions  of  the  Citizens'  Einergency 
Relief  Committee  are  set  forth  in  Section  1,  Ordinance  No,  17,07120 
adopted  August  27,  19S4,  the  pertinent  provisions  of  this  section 
reading  as  follows: 

"'i^he  distribution  of  all  lunds  and  moneys,  which  are 
available  or  wiiich  may  hereafter  be  made  available  for 
the  relief  of  th©  dependent  p.or  of  the  City  and  County 
of  San  Francisco,  as  well  as  for  the  relief  of  those 
residents  of  the  City  and  Countj  of  iian  Francisco  who 
are  entitled  thereto  aixd  who  ere  in  need  thereof  by 
reason  of  unemployitient,  is  hereby  pieced  in  the  hands  of 
a  Citizens'  iimergency  Relief  CoHaoilttee.^sHr'' 

It  would  appear,  therefor,  that  the  duty  of  administering  this  relief 
in  the  City  and  County  of  San  i'rnncisco  rests  with  the  Public  Welfare 
Department,  after  funds  have  been  made  available  b;y  the  Board  of 
Supervisors  to  meet  the  relief  needs. 

In  addition  to  the  powers  given  to  the  Welfare 
Department  by  reference  to  the  two  ordinances  mentioned,  let  it  be 
noted  that  it  is  provided  in  Section  8j 

"-;hhv-  and  shall  perform  such  other  duties  and  have 
such  other  functions  as  may  be  authorized  by  the 
Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  or  required  by  the  government  of  the 
United  States  or  the  State  of  California,  or  any 
department  or  agency  tJiereof," 

Therefore,  pursuant  to  the  provisions  of  this  partic- 
ul&r  section  and  the  general  section  as  to  the  delegation  of  powers 
ty  the  Board  of  Supervisors  relative  to  relief,  there  is  no  question 
In  my  mind  that  the  3oard  of  Supervisors  has  the  right  to  direct 
distribution  of  public  aid  tlxrough  the  Public  Welfare  Dep^artment. 

•^'he  question  has  been  called  to  the  attention  of 
this  office  as  to  the  effect  of  the  lannuage  contained  in  Section 
&,  which  by  reference  makes  existing  ordinances  a  p^rt  of  ttie  Charter, 
I  think  that  it  is  a  well  settled  principle  of  law  that  the  provisions 
of  one  statute  may  be  laade  eXfective  in  another  by  reference  to  the 
original  statute,  and  tais  ruling  applies  to  oixarter  provisions. 
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See:  l^x  Parte  LEMOH,  143  Cai.  558, 

It  was  provided  In  a  special  act   oi"  the  Le^ilsleture 
that  the  City  of  Marysville,  as  a  lavuilcipal  corporation,  would 
have  the  povvers  provided  for  in  the  provisions  of  Title  3,  of 
the  Political  Code  of  the  State  of  California,   The  particular 
question  before  the  court  had  to  do  with  the  licensing  problems 
of  the  city,   la  disposing  of  the  validity  of  ti  e  adoption  of 
the  provisions  of  the  Code  by  reference,  tlie  covirt  said: 

"The  legal  effect  of  the  reference  contained  in 
Section  1,  of  tiie  Marysville  Reincorporation  Act 
was  therefore  to  make  title  3  of  part  4  of  the 
Political  Code  a  part  of  the  Giiarter  of  the  City 
of  Marysville. 

Also,  in  VALLF-JO,  etc.  v.  ORCtiARi:  COMPAN.:,  177  Cal. 
248,  where  the  court  aaldt 

"Where  a  statute  by  adoption  refers  not  to  a 
particular  statute  or  provision  thereof  but 
to  the  law  ^^enerally  which  i^overns  the  par- 
ticular subject,  the  reference  is  to  be  con- 
strued as  applying  not  only  to  the  law  as  it  exist- 
ed at  the  tixae  of  enacting  the  adopting  statute 
but  to  the  law  as  chan^^ed  from  time  to  time,  and 
as  it  exists  when  revoked  in  the  action  or  pro- 
ceeding." 

Also,  in  the  matter  of  IN  RE  BURiiE,  190  Cal.  326, 

where  the  court  held: 

"Where  there  is  no  constitutional  provision 
which  forbids  it,  it  is  proper  to  declare 
that  any  law  of  the  United  States  or  of 
another  state,  shall  be  the  law  of  this 
state,  and  the  provision  of  Section  24, 
Article  4  of  the  Constitution  providing 
no  law  shall  be  revised  or  aiaended  by  refer- 
ence to  Its  title,  does  not  prohibit  such 
mode  of  legislation." 

There  is  only  one  case  which  seeias  to  be  questioned 
for  a  moment  as  to  whether  the  same  ruling  would  be  appli- 
cable to  an  ordinance.   This  is  the  case  of  hICMAKDS  v. 
VtiiEELEH,  10  Cal.  App.  (2nd}  108.   In  this  case  there  was  an 
ordinance  of  the  City  of  Stockton  which  provided  for  certain 
corapensation  rights  of  policemen  and  flremeii  employed  by  the 
City.   When  the  new  charter  was  prepared  the  ordinance  was 
in  effect  but  was  in  no  way  referred  to  in  the  provisions  of 
the  Charter.    In  disposing  of  the  matter  the  court  said: 
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"It  has  been  held  that  a  specific  reference  In  a 
charter  to  an  existing  general  statute  with  the 
apparent  intention  of  adopting  it  as  a  provision 
thereof  has  the  effect  of  making,  that  law  a  pnrt 
of  the  charter.  This  rule  has  not  been. extended 
so  aa  to  apply  to  ordinancea  of  a  municipality 
vhich  exist  at  the  time  of  the  adoption  of  a  charter. 
But  assuming  that  the  saine  rule  doea  apply  to  said 
ordinancea  there  is  no  reference  in  the  Stockton 
Charter  to  existing  city  ordinances  regarding  the 
eoEmpensation  of  polioemen  or  firemen." 

However^  I  think  the  Supreme  Coiu>t  in  the  case 

of  BAMS  V,  CIVIL  SFRVICE  COMMISSION  OF  SAS  FR 'NCI SCO,  10  Cal. 
Sndf  435,  haa  cleared  up  the  point.   In  this  case  the  Supreme 
Court  has  held  that  where  the  charter  required  that  even  a 
proposed  schedule  of  compensationa  lixed  by  the  Olvil  Service 
Commission  prior  to  the  adoption  of  the  new  charter  (April 
9,  1930)  was  a  binding  limitation  on  the  powers  granted 
under  the  charter  to  fix  compensation. 

I  am,  therefore,  of  the  opinion  that  the  Publle 
Welfare  Conaaisslon  of  San  Francisco,  as  provided  for  in  Section 
61.1  of  the  ('harter,  has  all  the  powers  and  duties  which  are 
enumerated  in  the  ordinance  providing  for  the  County  Welfare 
Department  and  the  Citizens'  lanergency  Belief  Gonamittee,  and 
therefore,  relief  to  dependent  indigents  in  San  Prancisco 
should  be  ad;ninistered  tlirough  the  agenoy  of  the  Public 
ifVelfore  Department, 


Respectfully  submitted. 


CITY  ATToHN'Ey 


BOARD  OF  SUPERVISORS 

00  to  Public  Welfare  Department. 


3562 

February   25   1942 

SUBJECT:   Payment  of  Certificate  Pee  by 
Board  of  Eclucation. 

Gentlemen: 

This  office  is  in  receipt  of  yoiir  request  for  aa 
opinion  as  follows: 

"The  Board  of  Education  at  its  last  laf^eting  requested  that 
you  reader  to  it  an  opinion  on  the  following  raatter: 

"During  the  past  years  auu  at  the  present  tiiae  the  Board 
of  health  of  the  City  and  County  of  Ssin  ]  raaciaoo  fuj^nlshes 
the  School  Department  with  school  nurses,  uhyaicians, 
dentists,  dental  hygienists,  psychologists  and  optometrists 
and  an  audiometer  teclmician,  all  of  whom  supervise  the 
health  and  physical  developiiient  of  puoils  in  the  public 
schools.  The  attention  of  the  Board  of  Education  has  been 
directed  to  Section  1,112  of  the  School  Code  of  the  State 
of  California  wiiich  provides  as  follows; 

•No  physician,  oculist,  dentist,  dental  hygleriist, 
optometrist,  nurse  or  other  person  shall  be  employed  or 
permitted  to  supervise  the  health  and  i/hysical  development 
of  pupils  under  this  chapter  or  any  other  provision  of  law 
vmless  such  person  holds  a  health  and  development  certifi- 
cate granted  in  accordance  with  the  provisions  of  this  code.* 

"Under  date  of  January  23,  1942,  the  Board  of  Education  called 
the  attention  of  Dr.  Geiger  to  the  foregoing  School  Code  section, 
in  order  tirnt  steps  mi-ht  be  taken  for  such  persons  who  are  re- 
quired to  have  this  certificate  obtain  the  sarae. 

"Dr.  Geiger  has  requested  the  Board  of  Education  to  pay  the  fee 
required  by  the  State  for  the  Issuance  of  such  a  certificate, 
which  is  tS.OO  per  person,  arid  would  amount  to  approximately 
^500,00  for  the  total  staff.  The  Board  of  Educetion  has  twver 
paid  for  the  credential  of  any  member  of  the  San  (''rancisco 
School  Departsaent,  The  Board  of  Bducation  requests  your  opinion 
as  to  the  legality,  if  it  should  deem  it  advisable  to  do  so,  of 
paying  for  the  credentials  as  requested  by  Dr.  Geiger  from  the 
funds  of  the  San  Francisco  Unified  School  District." 

OPINION 
I  have  exan?iued  the  law  with  regajpd  to  the  foregoing 
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request  for  an  opinion,   I  can  find  no  basis  i  or  payuient  by  th« 
Bosrd.  of  Education  of  the  fe«  required  for  the  issuance  of  the 
foregoing  certif Icetes.   The  above  situation  is  comparftble  to 
that  of  an  attorney  employed  by  a  muxiicipal  corporation.   As  a 
prerequisite  to  his  appointment  and  coatlnuance  in  service,  he 
must  be  admitted  to  the  bar  and  pay  the  annual  license  fee  provided 
by  the  State  Bar, 

I  know  of  no  reason  why  physicians,  oculists, 
dentists,  dental  hygienists,  optometz'ists,  nurses  and  other  persons 
employod  to  supervise  the  health  ^jnd   physical  development  of  pupils, 
should  not  be  in  the  8»me  position. 

In  view  of  the  foregoing  it  is  my  opinion  that  each 
individual  so  employed  ojust  pay  the  fee  for  his  own  certificate. 


Reapeotfully  sutenitted. 


TTfTTfTcmrr 


To: 

Board  of  Education. 


J 
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February  26,  1942» 

SUBJECT »  Payment  of  Costa  of  Transcript* 

Darcy  v*   Mooro,  et  al«,  Ho«  11961, 
District  Court  of  Appeal. 

Dear  31rs 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows  s 


"V/©  are  in  receipt  of  the  following  corantunication 
fr<Mi  Charles  Moore,  Coort  ^^Qpovtev,   Eept,  15,  Superior 
Court,  in  coniiection  with  tiie  above  reforoiced  subject: 

» February  17,  1942. 

H!r«  ilarold  J.  Boyd,  Controller 
City  and  County  of  San  Francisco 
City  llall 
San  Francisco,  California 

'Attrition  Mr#  Harry  Ross 

*r>ear  Sirx 

•In  the  laatter  of  Sam  l^Lrcy, 
Petitioner,  vs.  Charles  Moore,  Harold 
J.  Boyd,  and  Harry  lioss,  Hespondents, 
No.  11961,  In  tiie  District  Court  of 
Appeal  of  the  state  of  California, 
First  Appellate  District,  livision 
One,  it  ims  been  ordered  as  follov/s 
(last  para£jraph,  page  0)t 

•"In  accordance  with  the  views 
above  expressed  it  is  ordered  that  tli© 
dajnurrer  of  the  respondents  Boyd  and 
Hoss  be  and  the  same  is  riereby  sus- 
tained v/ithout  leave  to  amend,  and 
timt  a  preeiHpto3?y  writ  of  mandate 
issue  against  the  respondent  Moore 
directing  him  to  furnish  an  addition- 
al transcript  containing  (1)  all 
testimony  and  proceedings  )md  or  taken  in 
the  trial  coTort  (not  included  in  the 
clerk's  transcript)  relating  to  the 
hearings  and  determination  of  the 
ci^llenf^e  to  the  panel;   (2)  the  voir 
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examination  of  Miss  Klsie  Burnett j 
Joseph  F,   Hart,  and  Krs»  Louise  Cook*" 

♦Inaaauch  as  the  above  order  does 
not  state  toy  whom  or  when  the  shorthand 
reporter  is  to  be  compensated,  will  you 
kindly  advise  if  the  cost  of  the  add- 
itional ti^nscript  as  set  forth  in  the 
order  wiH  "be  "borne  by  the  City  and 
Coxinty  of  San  Francisco  and  paid  upon 
the  completion  and  delivery  of  said 
transcript. 

•Awaiting  yotxr  advices,  I  roEmin 

Kespectfully 

Charles  Moore. 

Court  KQpo3?ter,  Dept» 
#15,  City  Iiall«» 

"Viflll  you  please  advise  us  whether  tlie  cost  of 
the  additional  transcript  as  set  forth  in  the  ca?der  rmy 
be  borne  by  the  City  and  County  of  Son  Francisco  and 
paid  upon  coinpleti<xi  and  delivery  of  said  treii3cript#" 

OPIHIQH 

You  will  rom^nber  tlmt  in  the  natter  of  Sam  Darcy,  Petition- 
er, v»  Charles  liooro,  Harold  J.  Boyd  and  Han*y  Ross,  Respondents,  this 
office  filed  a  denmrrer  for  and  on  behalf  of  Harold  J.  Jioyd,  Controll- 
er and  liarry  ;os3,  l/eputy  Controller,  which  dmaxevQV  was  sustained 
without  leave  to  amend  on  tlie  ground  and  for  tlie  reason  tliat  no  proper 
order  had  been  issued  for  the  imyjaent  of  the  transcript • 

The  coxort  in  relation  thereto  stated  as  follows: 

"The  respondents  Boyd  and  Ross  filed  a  desmrprer 
to  the  petition  for  the  writ,  one  of  the  grouzuls  thereof 
being  tlmt  as  to  them  the  petition  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action*  It  is 
apparent  tliat  upon  that  grotind  the  demurreir  should  be 
sustained  without  leave  to  amend,  for  as  shown  by 
section  274  of  the  Code  of  Civil  Procedure  there  is  no 
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duty  l-mposod  upon  tlaom  to  authorijse  the  paym&nt  of 
a  repoirter's  transcript  tintil  ordarod  so  to  do  by 
the  trial  court,  and  obviously  no  such  ordor  can 
properly  be  fiiado  \mtil  the  reporter  has  nerforsaed 
Ma  services*" 

The  cotirt,  however,  ruled  against  our  contention  tliat  Sect- 
ion 269  of  the  Code  of  Civil  Procedure  did  not  provide  for  a  trans- 
cript Incorporating  the  voir  dire  examination  of  the  Jurors  and  held 
in  relation  thereto  as  follows  s 

" Section  269  provides,  however,  that  among;  the 
aaatters  roqvilred  to  be  reported  are  *the  ruling  of 
the  court';  and  since  the  roceedings  relating  to 
clmllenges  to  the  panel  and  to  individ^^al  jurors  take 
place,  and  the  trial  court's  rulings  thereon  are  saade, 
after  the  conuaenceiaent  of  and  during  the  course  of 
the  trisul,  it  would  seem  clear  tliat  sucli  proceedings 
and  rulings  fall  within  the  scope  of  the  pi\D visions 
of  said  section  2  69;  and  timt  therefore  an  appellant 
is  entitled  to  a  transcript  tlaereof ,  provided  the 
correctness  of  any  such  ruling  rsmy  serve  as  a  propeif 
grotmd  of  appeal*" 

The  coxirt  in  its  opinion  linjited  the  voir  dire  examination 
to  the  following  jvirorBt     Miss  L.lsie  liumett,  Joseph  F.  liart  and 
I'lTB,   Louise  Gook,  and  also  stated  that  in  said  transcript  shotild 
be  incorporated  Kiattora  relatiiig  to  the  hearing  said  determination 
of  the  challenge  to  the  T>anel» 

It  liavlng  been  held  that  the  trial  Judge  had  the  right  to 
order  said  liiaited  transcript  to  be  imde,  it  follows  that  the  trial 
judge  lias  the  inherent  right  to  order  v>ay:;ient  tiiereof  •   This  in- 
herent riglit  is  further  supported  by  iection  274,  OcA&  of:   oivll 
Procedure,  reading  in  g&vt   as  follows: 

"In  criminal  cases  in  wliioh  the  court  specific- 
ally so  directs  the  fee  for  reporting  and  for  a  trans- 
script  ordered  by  the  court  to  be  riade  mxat  be  paid 
out  of  the  county  treasury  on  tiie  order  of  the  court 
»  «■  *  •}*«" 

You  are  therefore  advised  that  up<m  the  cojnpletion  of  the 
transcript  and  upon  receipt  of  a  T>roper  order  signed  by  a  Superior 
Court  Judge  you  will  be  obli^ted  on  beiialf  of  the  City  and  County 
of  San  Francisco  to  pay  for  the  transcript  as  ordered  by  tlie  CoT.\rt. 

Eespectfully, 

Controller  CITY  ATTCrnHBY 
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March  6,  1943, 


SUBJIiCT*   In  Re,  Liability  of  Union  Square 

GRra;;e  Corporation  for  widenlnc 
Streets  surro-andlng  Union  Cqiiai-e, 


Dear  Sirs 

I  am  in  receipt  of  a  letter  imder  date  of  February 
16th  addressed  to  you  by  the  Coi  troller  relative  to  tue  expend- 
iture of  certain  nuniclpal  funds  for  widening  the  roadways  of 
Oeary  Street  between  Powell  and  Stockton  Streets,  of  Powell 
Street  between  Geary  and  Post  Streets,  Poat  streot  between 
Powell  and  Stockton  Streets,  and  Stockton  Streot  between  Post 
axid  Geary  Streets,   With  the  cojinaEunication  from  the  Controller 
are  two  appropriation  oroinancoa  approved  by  the  Director  of 
Public  Works,  by  the  Chief  Administrative  officer  and  by  the 
Controller  and  approved  as  to  form  by  tlie  City  Attorney,  which 
said  ordinances  provide  for  appropriations  for  the  widening 
of  the  above  laentioned  streets.   A  similar  letter  is  addressed 
by  the  Controller  to  the  hoard  of  Supervisors. 


0  P  I  H  I  0  K 


Tne  Controller  directs  particular  attention  to 
para;'::raph  10  of  tlie  Ar,reoinent  betv/een  the  Board  of  Park  CoTv^nlss- 
ioners  and  the  Union  Square  Garage  Corporation,   v-fv.ich  paragraph 
reads  as  follows,   to«v/its 


"10. 


imm,mm. 


Lessee  assxjzoes  all  risks  and 


hazards  in  connection  with  the  eoriBtx*uction  of  improve- 
ments on  the  demised  promises  and  the  cjccupation  and 
operatiori  thereof,  and  hereby  covenants  and  &.i;x^es   to 
InderiinifJ'  and  save  harmless  the  City  and  Coimty  of  San 
Francisco,  the  Boord,  their  respective  officers,  agents 
and  employees,  from  and  afjairist  any  and  all  liability, 
loss  and  expense  arising  f ro  i  injury  to  or  deeta  of 
persons  whomsoever  and  loss  of  or  dama  -e  to  property 
wiiatsoover  occasioned  in  whole  or  in  part  by  the  acts 
or  omissions  of  Lessee,  its  agents,  eraploi^ees,  or  con- 
tractors, or  resulting;  froii  or  occasioned  by  the  con- 
struction of  iraprove^.ients  or  the  occupation  or  operation 
of  the  demised  proiaises  by  Lessee,  irrespective  of 
negligence;  and  Lease©  sixall  carry  public  liability  and 
property  daina^o  insurance  in  such  reasonable  amounts  as 
raay  be  deternliied  by  board." 
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I  understand  tl^&t  tim  widening  o£  tki9  ro&dinKys  of 
th«  ati^ets  mentioiiOd  is  to  b©  accomplished  bjr  th©  rejaovj.l  of 
thd  ©xietin*::  sidewalks  which  are  now  within  the  aree  of  the 
respective  streets  mi/d  ti^iC  eonstruotlou  of  new  alfiesalks 

within  tti&  lijaita  of  Unlori  Square,       The  cost  of  coiistructlng 
the  new  sidewelite  will  bo  borne  by  the  Union  Square  oarage 
Cerporation  while   it  is  proposed  tiuit  tne  wldeaizit;  of  the 
streets  eiicll  be  f irianced  by  «un.icip4il  fuiida  under  tea   juris- 
diction  of  tiie  Pirector  of  Public  sr.orka. 

I  iiave  given  particular  attention  to  th©  laij^juase 
above  quoted  from  par&fj:»spli  10  of  the  Agreeraent  and  i  can 
firkd  nothing  contelned  in.  this  section  wiilcii  »ould  place  upon 
tii©  Q&r8^!,;&  Corp<jratlon  the  liability  for  wideninj;  tae  roadway 
of  tije  respective  streets.       Tii©  eitj  would  iiftve  a  perfect 
rl^ht  to  widen  the  roa<3wa7s  of  tlieoe  etroet©  irrespective  of 
ti»  corietructlou  of  the  QaraG©  ^nd,  wi.ile  tii©  widening  of  tiie 
streets  sia^  be  of  aoiue  benefit  to  tii©  Ci&T&ne,  tlmj  are  Tseins 
widened,  not  for  Vne  convcr-ierice  of  tiie  aara<^:e  but   to  acconjjaodate 
the  traffic  upon  the  reepectlve  streets,       ^herefox-e,   the  street 
widenlrio  is  for  a  publio  purpose  arnd  not  for  tlie  benefit    of  tiie 
Carafe • 

It  appears  fror^  otiior  ordinances  which  I  ti&va 
exaained  ti:i&t  the  necessary  x>roced:ire  was  followed  hj  tl^e 
Director  of  Public  *;orica  aiid  by  tli©  Board  of  Supervisors  to 
provide  for  the  widenii^  of  t}:i©  roa<^ay»  of  ti^ese  streets, 
I'he  aasvie  procedia*©  ims  hemi  followed  as  would  be  f ellcwed  in 
tb»  widening  of  the  roadway  of  any  other  street  in  tliS  oity. 

Parai^raph  10  above  quoted  was  apparently  inserted 
in  th«  Agx>eeiaent  to  protect  tiio  city  again j't  liability  by 
reason  of  tlie  c  ction  or  operntlon  of  tiie  sara^;**       TTote 

tiie  pertinent  It......    ,,e  of  tlm  paragreph  above  quoted j 

**Lee8ee  «•»»«■  covenants  and  agrees  to  indecmify 
and  save  liaraleaa  tbe  City  and  Cos-mty  of  B&n  F'raiicisco,   the 
Board,   tlieir  respective  r^fflcere,  e^-ents  and  eaployees,   froa 
tkn&  SL^aiiist  any  and  all  liability,   loss  unC  exi>ense  arisini^; 
tIMm  injury  to  or  death  of  persons  whensoever  and  loss  of  or 
dajiiage  to  property  wliatsoever  occasioned  In  whole  or  in  part 
by  ti:e  acts  or  otaisslona  of  Leasee  <5-  -^^  -^  »  -»  ffip  reaultin^; 
fron  or  occasioned  by  the  coiistruction  of  iss^provemeuts  or  tlie 
occupatioTi  or  operation  of  tl-m  dejalsed  projaisea  by  l^saee, 
ix'respeetlve  of  neglic«neej   ^  »  «" 

As  I  have  already  said,  tiie  widening  of  the  streets 
is  not  occasionod  and  la  not  asd©  necessary  by  the  conatr-ac- 
tlon,   occuimtlon  or  o|)eration  of  the  parage  for  the  reason 
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thfet  the  t'Rrege  could  liftve  been  constructed  mid  could  be 
operated  with  the  streets  la  tueir  px»«8erit  condition. 

^i«rfefor«,    1  »m  of  the  oplwion  timt  ti:*©  city  la  not 
©ntltlod  to  &nj  indeianlty  under  pftrft<;rcipii  10  of  t]i.o  Agreesient 
between  tto  liouvc  of  Park  ComiU.ssior.ors  mxd  the  Union  Squar« 
G«re,.;€  Corporation  on  accoimt  of  t)j«  «iddiiiuo  of  tlie  road»^a7S 
of  tiis  reBpoctivo  streets.       You  aro  so  advised^ 

I  herewith  retta?n  you  turn  proposed  appropriation 

ordirAnces  ri^kir^:  tiie  appropri&tior-  to  fiiuuica  tr.e  widenirig 
of  t^iese  atreots. 


Very  truly  your«. 


To  • 

Ti:jO   J1«yor. 

Copies  to  - 
Tri©   Controller, 
Board  of  Sui>©rviBar«, 
F.  M,  McAuliffe. 
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March  10»  1942» 

SUBJHJfs     laAoraation    Juroau  in  iJiiicHi    <|uare« 

'i'hia  ofilc©  la  in  roeoipt  of  yotir  roquost  for  an  oplnlcm,  as 
JToUowss 

"As  you  Irnxm  tsho  Jlt^  ai:^  Coxmty  of  Cmn  Fi^mcisco, 
aotslrjg  by  and  t>irotigh  its  Board,  of  Pwek  ccmsi.sssion&ysi,  has 
©nterod  into  a  lease  for  fixst  construction  ai^  operation  of 
a  siibsurfao©  [^tv^qq  at  iStiiois  '^qimr®* 

"In  considoi^tion  of  plans  far  tlie  restoration  of 
tbft  sxirfac©  of  tlit©  Park,  tbm  Josiaisaioa  lias  disouss^  wltJi 
repr©30:itativo3  of  tlyst  Txnm  lonn  AasM>oiati<m  iih&  construct- 
±<m  and  umin tenancy  upon  the  sta?faoe  of  ti:®  Park  of  a 
To^irist  Infoiiaation  :-^iar«au»  witli  ti\tf5  understanding  tljat  ti^ 
construction,  imintaasiioo  and  opoi^tlon  of  aaid  Jureau  woi?J.d 
!>o  aadd  at  no  cost  to  the  Park  aoifssission*     'Diis  would  not 
ba  a  private  voiiturd  nor  operated  for  ii-sdividual  private 
profit,  tmt  would  be  laaintained  by  a  dvic  oroaalzation,  poa- 
aibly  ftM  .  oavoxitlon  and  i:*ouidst  i^ureaii,  to  dispanao  liter- 
ature to  tourists  and  visitors  liiforiijins  tlwa  of  placos  of 
interest  to  be  visited  in  and  around  -an  I'lnancis-^-o.     Tlils 
isfoiild  be  a  furtherance  of  the  piirixjee  of  merchant s,  nrotiexiiy 
owners,  hotel  proprietors,  and  otliers  to  «iooia?aso  tottriat 
txav^l  to  ^^^an  c  »meisco* 

"In  connection  with  a  diacussion  of  3:»thods  ts^ieroby 
ftmds  rs&j  be    provided  for  tl-JB  construction  of  tlils  buildiiig, 
the  Controller  a^id  tl^  Cliief  ;.d23i;ii  at  rat  or  imve  raised  the 
question  of  wli^tiier,  under    ieetion  41  of  tlis  Oibarter,  tli© 
i3oard  of  i^ark  Com^sstonMm  has  tii©  k>ewer  and  eutiic«?£ty  to 
ijenoit  the  construction  aacL  Tsntdntmmnc&  of  such  a  atracturo 
npan  the  avaf£a.Q@  of  Union  Square.     Tbey  ^lave  indicated  that 
an  epinion  of  tiie  City  Attorney  will  be  required  before  tbey 
can  proceed* 

'*i;»e,  tiiereforo,  request  your  opinion  uiKjn  t^o  points  j 


y 


(1)  ^^laether  the  i^oard  of  Fai&  C<»isaissi<»s0rs,  under 
Section  41  of  the  Jiiarter,  Ins  tlie  power  and 
authority  to  authoriae  and  lioi^lt  the  construct- 
ion and  imintenazuM  of  such  a  structure,  aa 
above  outlined,  on  tlie  s^orfaoe  of  CMion  3<pftS«| 
and 


ll 
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(S)   Whethar,  If  the  ijoard  of    'ark  CoMBi««loners 
has  such  power  eaid   authority,  any  permit 
there!' or  laust  iiave  tlie  approval  ojT  the 
board  of  bupervlaors  by  ordinance. 

"we  venture  to  suijijeat  to  you  the  urgency  of  an  opinion 
with  as  little  delay  aa   possible,  lliio  is  for  the  reaaori  tliat 
the  architect  for  tlxe  garage  hae  prepared  prelimlfibry  plane  or 
•ketchea  for  such  a  structure  and  the  cor.structlon  of  tlxQ   ;-ftrst;e 
has  projreesed  to  auch  a  point  that  if  tJie  surface  atructxirc  ie 
to  be  erected,  the  noccasary  chan^eB  ia  piuus  wsill  .&v«  to  be 
made  iismediately.'* 

iioctlon  41  of  the  Cluu:'ter  provides  that  the  Park  Co:mals&ion- 
©rs  shall  not  lease  fttiy  part  of  tiso   lands  under  tlieir  control  nor  i>er- 
xait  the  liuilding  or   aainteiiaace  or  ute  of  any  structure  on  any  par«-, 
square,  avenue  or  ground  ejicept  for  recreation  purposes. 

Thus,  we  have  a  direct  section  of  the  Cixarter  which  deals 
with  the  use  of  park  lands.    This  section  indicates  that  tne  Park 
Coraraissionere  nave  the  ri^it  to  permit  park  lands  to  he  used  for  recre*- 
ation  purposes.    Xn  fact,  recreation  is  the  real  reason  for  the  exist* 
ence  of  park  lands.   But  the  question  now  before  bm   is  whether  the 
structure  proposed  to  be  erected  Is  for  recreation  purposes. 

In  the  case  of  ilORTOii  v.  NOnfeALK  TKAiCi»AY  Ca^PAi^Y  <Corm. ),  33 
iitl.  914,  the  court  l^ld  that  tlie  word  '^recreation",  as  ueed  in  a 
Connecticut  statute  prohibiting;  the  eniia^jing  in  any  recreation  on  Sun- 
day, should  not  be  construed  to  include  taking  a  ride  for  pleasure  in 
»  street  car,  though  the  tenn  "recreation"  aiftht  be  used  In  a  sense 
which  would  Include  taking  such  a  ride. 

In  CITY  Oi'  iOKl'  hOBTH  v,  buhnhll:    (Texas),  115  t-.  r..    <2d)  436, 
the  court  held  tlwtt  a  provision  in  a  deed  to  the  city  of  realty  "for 
the  purpose  of  creating  a  yark  and  place  of  recreation"  forbade  the 
erection  and  maintenance  by  tlie  city  of  a  public  library  on  part  of  the 
realty. 

In  53  C.  J.  659,  recreation  fjrounds  are  defined  as  grants  of 
land  near  populous  plaoe&  for  use  for  the  regulateu  recreation  of 
adults,  aiiu  as  playgrounds  for  children. 

In  rXSm  h   ¥;AONALL»&  Wh   SIAhPARP  OICilOllAHY  OF  'IW  FNGLiaii 
LANaUAOE  the  word  "recreation"  la  defined  ass   "Ihe  act  of  recreating. 
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or  ti^  stat«  of  "beliii^  r©cr©etod;  rofroaliiaent  of  l>ody  or  sdM  &.tt&p 
toil}  diversion;  oiauaaraaat.  Any  diverting  or  pleaaiirable  exerolse 
or  onplo;7s«mt«     FiQfroshJuBnt." 

i-'rom  th©  foregolJig  it  i«  apparent  tlmt  tin©  word  ^'recreation" 
h&s  a  zmrrofw  n«aaing  ajr^  6.&&S  not  ri^^on  every  form  of  en^oj^mnt*     Uor©- 
over,  the  contaaplated  bTiildiing  wo^ild  apparontlj  toe  jaerel;^  incltiental 
to  rocroation,  even  if  tlio  word  "recrimtion"  in  tliia  inataace  «©re  to 
io&  used  in  a  broad  s©n«e»     From  your  roqueat  it  is  ovidtent  tliat  recre- 
ation baa  not  beasi  in  tiie  tdjiida  of  tlie    -ropononts  of  tlie  iplan.     '::ii9j 
apparently  iiavo  in  ziind  a  moana  of  onco  :ra{;lng  tourlat  tmvel  to  nan 
Francis  CO,     Ti^ere  woiild  be  no  aetiual  reoroaticm  In  the  building  as 
planoecL* 

In  view  of  txie  foregoing,  I  aai  of  tbe  opinion  timt  tlie 
:^oard  of  ?ark  Coraaiasioners  3ms  not  tiie  poorer  to  a-athoriao  and  penait 
tha  construction  and  maintesianoe  of  audi  a  structure  as  outlined  in 
your  rcK|uest,  on  the  stuff aoe  of  (Jnioii   square. 

Rospeotfully  subaittod. 


Board  of  Park  Ctxassiasloxysra 
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S'JSJVCT:     Heleas*  of  Pay  «farrant»  Prior  to 
l^adiag  I>at«  of  PayraXl  F«riod» 

D«ar  ^ir: 

3rou  r«que«t  aa  opinion  on  the  following  qu*ailoa«  «hieh  hav« 
arisen  Xn   ragar<l  to  aJLtuationa  Involvirig  r«l«r&aa  at   pay  warreats  «xi4 
payrolls  i>rlor  to  tha  endiog  data  of  a  payroll  periods 

1.      If  an  employse  works  for  a  portion  of  a 
payroll  period  (let  us  aay,  from  tha 
first  of  the  month  t;irt»Ufch  the  eighth-- 
tiian  resigns  on   tha  ninth}  can  tha  Coa- 
trollar  relaasa  tha  pay  wmiPTunt   for  tha 
alght  days  vorkad  issitadiataly  It  has  baaa 
earaad»  or  asust  ha  wlthoold  It  until  the 
fiftaanth  of  tha  »onth«  the  ragalsj*  r>ay 
data? 

2,     If  an  employes  works  for  a  portion  of  a 

payroll  period  (let  u»  say  again,  from  tha 
first  of  the  month  tliroUfeih  tlta  ai^^iith— 
ti^an  goas  on  vacation  on  tne  ninth)  can 
the  Controller  ralaase  tha  pay  warrant  for 
tha  first  fiftean  days  of  tha  sonth  imu^a- 
diataly  the  ai^.ht  vorklng  days  have  b^en 
aarnad? 


."•     If  tha  fifteenth  or  the  laat  day  of  tha 
aonth  falls  on  Saturday*  ;iund&y,  or  a 
Ifonday  which  is  a  legal  holiuay^  ciui  the 
Controller  release  their  payrolls  on  the 
praaading  Friday  to  those  departments 
operating  on  the  five-day  weekt 

4«  If  tha  fifteenth  or  t^^^e  last  day  of  the 
fionth  falls  on  ^unaay  or  a  Monday  which 
la  a  lai^jtl  holiday,  can  the  Controller 
release  tl»»lr  payrolla  on  the  ^reoading 
Satvtrday  to  thoae  departisants  operatix^ 
on  the  six-day  work  week? 

5.      In  th0  ease  of  |>re-r«l»ase  of  the  pay 

warrants  and  payrolls  In  the  above  Cfk»%&, 
what  aauld  be  the  Controller's  liJ.,s.l^  lia- 
bility in  ea^a  m   stop  llotice  or  Abstract 
of  JudtgH^aent  a,,ftin»t  the  salary  of  an  easployee 
were  filed  on  or  prior  to  the  fifteenth  or 
tha  iaat  day  of  tha  laonth? 


»£• 


6*  la  %b9  ««••  of  pre-release  of  the  ^my  warrant • 

•ad  p«/roll8  in  tine  above  oasea^  wliat  would  be 
the  Controller's  le^^al  liability  in  ease  an  en- 
ployoe  di©4  prior  to  8s50  A.M.   on  the  flfteeath 
or  the  last  day  of  tiie  month? 

7,  If,   on  pre-release  by  the  Controller,   an  em- 

ployee wore  overpaid  on  iiia  pay  earr&at   (tiirourfi 
death  or  other  tert!il nation  oX  aorvioe)   by  whjat 
le^l  means  could  the  Controller  obtain  re- 
iaburaeiseat  throuijh  the  «Rployee*a  netireaexxt 
iiysfceja  eontrl buttons ? 


I  »  I  0  M 


Bki^  .!;jn^^  fr^'J''***  **•?  *J«^®«aiae«4  by  Section  8S  of  the  Charter, 

Ihlch  provloea  thst  salariea  «ad  varies   simll  be  »p»yftbl««  aend— o^thl^ 
iR^oth^r  *ord.     the  Controller  la  n^t  obligated  to  J^le^se^yStli  an5 
pay  earraats  prior  to  the  ae«i-®onthly  dates.  ^«/r9iA«  and 

/^'^«  seoond  p^ra^^raph  of  Seetioa  86  also  provides  tiat  so  vavsieftt 

Ip'irovrela^a  ?arr;;r.r^  ^^'  Jf  ^frielal  mlaconduet  to  ^^j^*"; 
approve  elalas  ior  full  tlae  or  continuous  personal  eervlee  other  ti^an 
-  the  manner  provided  in  the  ci^arter.     Conitmed  with  IhrparaSapL  ?n 
^  ction  150  <.hich  provlues  that  "no  oilioer  or  employee  shall  bf?^d 

Lf^«?f  ^.''^'"'"^^Hr  ^'^'^^  '^^   *^^*«**  ^^  ^«y  warrants* prior  ?ot^ 
let  «L«;l!  K     *"  ^*f^«^^  i^«*-o^  i«    fc***fe   the  payiaent  «ust  not   oe   lor  t^* 
lot  covered  by,   or  in  aavsaoe  of,    tixe  rendition  of  actual  servi&e. 

u.-  «M?L«Hi*^*'*'*^   ^«   calculating  the  tl«i«  of  aetual  service,  however. 
SS  leganoUdaysr"*''     "''"''  **  vaeatloua,   sielrieave.,   days  of 'rest  ' 

>resentt^^^^^^  *^**  6*a««^al  conclusions  to   the  specific  situations  you 

IflKnedlste  payment  of  «11  money  earned  up  to  the  date  of  temlna- 
loa  of  employ.«ent  has  been  declared  Oy  oourts  and  text  writers  to  be 
not  opposed  to  sound  pufeiie  policy"  and  has  bet,n  adapted  by   the  Lerisla- 
ure  as  the  policy  or  tnl.  state.      Paya^ent  oi  the  •moSnreSned  up  to  «Sd 
neiuaing  tne  u«te  of    termination  of  Japl^yr^ont  would^t  co^  wifhi«  t^ 
bove  jentioned  restriction  «on«erninglay.Jent  10?*  g^^atenil^  l^aa 
i?  Jaf  waLtnt^^  f^''^'^*:.  '^'^•^^  ^^  «^  ^^^^'  reatSctlSn  l^n  rejease 

s^Iniu^S  :f^:?.pi:S.:ntr''*'*  "'  •^^'^  •^"*"^«  Wdlately  upon  the 
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th«  right  to  a  vacation  fnu  lo  i.av©  sueh  tisi*  pftported  on 
tla«  roils  aa  an  "«llo»»hle  absence^'  to  b«  includad  in  etsKputing  tim 
tl»«  of  actual  s«rvic«  eontlnuea  ottL/   so  ]3?ii£  a»  th«  awpIoyRsiit  eontli£u«8. 
(Charter  ScMBtlon  151  }• 

Termination  of  th«  a^ployiBcnt  prior  to  th«t  regular  pay  4at«  la 
sueh  a  casa  as  ;^ou  cite  would  result  in  payment  for  a  greater  tlae  than 
that  covered  by  aetual  smrriem.     Such  payoent  would  l>e  in  Tlolntion  of 
Section  l&O  of  the  Charter. 

^     ^fou  are  ti  era  fore  advlaa^  that  doa  to  the  poaalbillty  of  ter* 
Pftnation  of  employment  di^ring  the  vaeatlon  p^^riod,  it  i»  Inaevlaabla 
for  tla©  Controller  to  release  the  warrant  prior  to  the  end  of  tiia  pay- 
roll period*  and  then  only  for  the  amaunt  due  to  said  pay  data* 

(a)  If  the  fifteenth  or  l»st  day  of  the  T^onth  falls  on  Saturdays 

the  Controller  oan  release  on  tha  preceding  Friday  the  |»ayrolls 
of  those  depKrti&ents  operating  on  the  five  day  week  bec&aise  tha  houra  of 
aorit  required  for  Saturday  have  b«en  worked  dwrin^  the  iiva  daya  prior 
thereto  (;i«e,  310»  Part  i»  iian  Francisco  Municipal  Coda),  Yba  tia?e 
covered  by  actual  aervlea  includes  Saturday.  Consequently  payment  for 
that  day  will  not  he  for  a  g^'a^^O')''  tisM  than  OGV»r*«l  hy  actual  service. 

(b)  If  the  ISth,  or  the  last  day  of  the  wonth  falls  on  Sunday 
or  the  suceeediog  Monday,  which  is  a  legal  lioliday. 

The  aaata  r9&*onin^   which  is  set  forth  in  the  answar  to  th« 

preceding  it»|uiry  to  a  larg^e  extent  applies  to  this  onmm     A  i^raoa  worst- 
ing on  a  five  day  week  is  presijined  to  have  perfor^iOd  a  sufficient  aisount 
of  aerviee  to  entitle  hisi  to  Saturday* a  (>ay.  He  la  not  ooiapelled  to 
aork  on  Sunday  or  th*  legal  holiday.  Thereloro,  it  stay  he  said  that  *^h%n 
hr  has  ccmpleted  hias  work  on  Friday  fv*alng  he  iias  performed  all  of  tii« 
services  that  he  la  required  to  porfoi^  until  the  following  lionday  «ora- 
Ing,  or  if  that  day  ar^ould  be  a  holiday  then  until  the  corning  of  t'uesday. 

Tharefore,  I  csn  see  no  reason  why  any  person  wha  has  parfonsad 

all  the  services  which  he  would  ordinarily  perform  if  his  e}»ploym<mt  wa» 
not  iexnsinatedy  should  not  b«  eoi8p«naated  to  the  s&ae  extent  if  his 
e»ployisent  was  tei^iiaAted.  There  is  no  question  in  my  mind  that  the 
olf ice  of  the  Controller  can  m»kK   reasonahle  rules  for  the  concuot  of  his 
olfice  and  in  view  of  the  charter  jproviaion  that  salariea  shall  be 
pa^fable  ae«ni -monthly  It  is  not  unreasonahle  lor  hiis  to  provide*  in  tha 
ordinary  conduct  of  ills  ofiicey  that  the  salaries  sl.^uld  be  paid  on   the 
l&st  hviainesD  day  of  the  aeni-sionithly  period  durli;^  whieh  nis  office 
operatea. 


In  other  vordft*   IX  th«  Controller *s  OXllee  ftvaiXa  itself  of 
ihe  provi»ioa  oi    the  ordiaaitee  ana  opei^atee  on  tha  iivr   dAjf  week,   and 
t^refortt«   it   is  not  nvcttssmry  for  it  to  op<  rate  oa  liAturda^y    there  le 
10  ree«oa  why  euyooe  who  has  eompli ted  all   the  services  «hioh  he  would 
)erfom  teroro   the  aext  regular  busluese  <^Ay«   should  not  be  ^Btd  on  the 
Last  buaineaa  clay  of  the  Coairoller's  Office* 

X  aat  of  the  opinion  that  the  saete  rule  should  hm  applied  in 
;he   case  oi   the  death  of  an  employee  occurring  on  i^aturday  or  Sunday  or 
m  the  following  day»    if  it  is  a  holiday^   for  the  sa»e  reasoning  api^liciS* 
ind  if  a  person  has   performed  all  the  servlees  which  he  should  perform 
rer  a  psrtioul»r  »<»ek  or  hAlf«iSonthy    tiiere  is  no  reason  why  he  should 
lot   be  0(»ka>ensated  for  his  holiday  time*   lor  he  would  not  have   been 
lalled  upon  to  ^rfora  the  services  in  any  event  and*   therefore*   tie  is 
lot   beinig  paid  for  «  ^roter  tlsie  than  that  aetual^y  covered  by  his 
lervice* 

In  tl:iis  regard,   it  ssuat  be  reaMNstered  that  the  Controlli^r  is* 
kf  ft  l&rge  extent,    to  be  guided  by  the  approval  of  ^ay-rolls  by  the 
rivil  Service  Cossaission,   and  all  Uiat  CocsBtiaaion  imxat  be  expoct«a  to  do 
La  to  act  as  jpr^aptly  as  it  can  in  revising  all  pay-rolls  which  m»y 
3sve  been  sent  to  the  Controller  with  the  approval  of  the  Coottission, 
bsd  it  itauld  not  be  enctuabent  on  the  Civil  Service  Commission  to  revise 
Lts  payrolla   if  an  ©saployee  should  die  diirlng  the  holiday  period. 

therefore,   I  aia  of  the  opialon  that  there  is  no  reason  why  the 
'.entrollor  should  refuse  to  reco^aise  the  pa^-rolls  approved  by  the 
'ivll  I>ervice  Coaaiission,   with  the  fear  in  j&ind  that  the  e»^loyEfent  of 
iny  employee  mi^ht   be  tersaiiiated  by  death  or  otiierwise  daring,  the 
ioliday  i>eriQd« 

4)  fiKLIAvHS  m  FAY-RO- ?,3  rH   SA'Smm.kY^  TO  DKi-'ABTMEiaTS  0F>:fiA?X3?G 

OH  A   SIX   r^AX  .  'Am  i/Ai  0^  THii:  PAY  .?fitlOi>  ¥AltA 

OS   SJJHDAY  OH   va    xo^  su-v;.JULBX«te  U  mxt,    miQIi  13  A  ttOtlMT. 

Thie  question  can  be  answered  by  what  X  have  said  in  response 
0  tne  previous  query. 

If  a  person  on  a  six  day  week  works  for  tlie  full  week,  undoubtedly 
n&t  lerson  la  entitled  to  pay  on  Saturday,  even  if  r^aturday  was  a  day 
rior  to  the  end  oi  Uie  s«aiHBonthly  period,  for  if  Sntui*day  was  th« 
last  day  ot   the  period  he  «>^ild  x*«»deive  his  »»ay  on  that  day,  and  even  if 
(UMiaj  or  the  auceeeding  holiday  was  the  last  day  oi   the  seiia-monthly 
fty  period  he  «ould  have  rendered  all  service  that  would  be  expected  of 
ia,  and,  tiierefore,  IxHrespective  of  the  tez«in&tiQfi  of  his  e»ployinent 
f  death,  or  for  any  other  reason,  on  Saturday,  Sunday  or  the  sucoevding 
I  oliday,  he  is  not  being  paid  for  eny  greater  time  than  covered  by  actual 
•rvice. 


-6- 

As  a  ttflttttr  or  fsct,  la  order  to  coaaply  with  the  or^arly  «oaau«t 
01  th«  Controller ♦«  Offlee,  If  the  Controller » a  Cfrio«  vas  not  fuaetlo»- 
Lag  on  Saturday,  and  it  r«»lt  It  advlaabl*  to  pay  «vaa  six  day  weak 
•iBiplo/ees  on  Friday,  whan  th«  ordinary  pay  day  would  ba  on  Saturday, 
Sunday  or  the  aueeeadlng  nolldayy  I  can  s«e  no   r«aaon  #hy  the  Controller 
•hould  not  earry  out  the  orderly  prooadara  outlined  for  his  office* 


* 


(6)     U-VT  ...        7?I0H  C.CP.  710  ATVm   B-  '    :v  OF 
;  .  !r.;<  DAY  OF  PAX  ?.  HXOD  -  I.''^  -    .'  f-F 


I  have  outitaed  «i>ove  th4P  reaeoaa  •l:iy  t;i«  Co/tvroller  ia  justified 
in  paying  the  live  day  week  eKT»layee  on  Friciay  preceding  the  semi-monthly 
pay  i>erlody  which  ^ay  occur  on  Sunday  or  the  aueeeeding  holiday,  as  well 
•a  paying  the  six  day  veek  waployee  and  I  think  X  have  sir:u>im  the  justifi- 
cation  for  aueh  procedure. 

It  la  a  rule  coiraUrssed  by  the  decision  of  the  oupreiae  Court  of 
this  State  that  vhen   a  garnisl^ent  or  a  levy  mider  Section  10  of  the  Coda 
of  Civil  Procedure  ia  filed  with  the  dXabursiag  officer  of  a  mtmiclpallty 
that  it  only  applies  to  such  money  as  t&my   b«  due  at  the  tij^e  of  the 
receipt  of  the  levy,  etndt    therefr^re,  if  the  Controller  was  Justified  In 
the  orctnery  eourse  of  tYw   oojviuct  of  i^tia  office,  ia  i&aking  payeent 
oaiore  that  tif^e,  no  liability  would  attach,  even  In  view  of  a  Section 
710  levy,  for  the  resaon  that  the  esaployee  is  being  paid  only  tor  servloas 
already  rendered  and  the  Controller  was  Juatixied  In  ^aakin^  tMs  peymei^ 
even  before  the  ordinary  pay  day,  for  ^e  reason  that  the  era^loyea  had 
alr«>«dy  earned  all  that  was  paid  to  hla* 

(6)  fE»^tH   OF  E-^FLOYFE  PHIOB  fO  8j50  A..M.  on  ISth  OB  T=AS1f  DATf  fjT  m^WtU, 

This  question  can  alee  be  answered  ^  what  I  iiave  said  la 
response  to  previous  queries, 

(7)  en^nSh'^ASE   sir  f^r.!f-BOU.ER  of  EM?L0T?.S»S  SAilSAil?, 

If  an  ^gplo^ee  lias   been  overpaid  or  paid  for  a  greater  f^ei'iod 
than  that  covered  by  hia  actual  service,    said  ceaployee   it  Indebted  to  the 
eity  in  the  a^isount  of  overpaysient,   and   the  city  v^6   Uie  ssbmi  rigHt  te 
recover  the   amount  of  the  overpayaeent  as  would  any  other  p«iirson  who  siada 
a  tti stake  in  the  payment  of  an  amount   oue. 

I  take   it  that  you  hnyrtf  In  mind  the  ri£^t  of  the  City  to  px»^««a4 
te  recover  the  amount  of  the  overpayment  frosi  axiy  ajsouiit  that  miglt%  hm  due 
te  the  er&ployee   froai  the  Retirement  Fund*     If  the  employment  was  termina- 
ted and  the  employes  was  receiving  hia  contributions  from  the  Retirement 
ti»nd,   in  all  prvjbabllity  the  Hetireinent  Fund  would  protect  the  City,   but 
if  the  employee  died  and  the  beneficiary  b«caae  entitled  to  the  Hetire- 
aaat  Fund,   a  different  rule  might  apply  because  the  debt  would  be  ae^i^^t 


<»6— 


Hm  deeaas«d  «3:pXo70€  «nd  not  ag«ln8t  his  benerieiary.  How«V6r»  aueh 
«  oontlngeney  Is  r&ther  f«r«>f«teh«4  «ad  I  bellev«  thet  th«  Convroll«r 
is  safft  ia  Ignoring  It* 


B««p«etfulljr  8ub»itt«di 


1 


^zii^lt  i'M6iimi 


the  Com. roller* 


lie 
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Mmrch  17,  1942. 


SUBJF:CTj    Re  Filing  Pees  Required  to  toe  Paid  to  the 
County  Clerk  at  the  time  declarations  of 
candidacy  are  deposited  for  subsequent  de- 
livery to  the  Secretary  of  State. 


T>ear  ?>ir: 

We  are  in  receipt  of  your  recent  communication  which 
reads  as  follows: 

"May  we  ixave  yoiir  opinion  with  respect  to 
the  following;: 

"An  aiaendmeiit  to  the  Elections  Code  passed 
In  1941  reads  as  follows : 

"Section  2671.5  »The  filing  fees  required 
to  be  paid  to  the  secretary  of  State  shall  be 
paid  to  the  County  Clerk  at  the  time  the  decla- 
rations of  candidacy  are  deposited  '«ith  the  County 
Clerk  for  delivery  to  the  Secretary  of  State.  I'he 
County  Clerk  shall  not  accept  any  papers  unless 
the  fees  are  paid  at  the  time.   'ihe   County  Clerk 
shall  transmit  the  fees  to  the  Secretary  of  titate 
at  the  time  he  delivers  the  declarations  for  fil- 
ing.*  (Added  by  Statutes  1941,  Chap.  538). 

"This  is  to  inquire  as  to  what  procedure  shall 
be  followed  by  County  Clerks  where  the  candidate 
for  a  state  office,  e.  g.  iiovernor,  desires  to  file 
several  declarations  of  candidacy  and  i^roups  of 
sponsors  in  different  counties  under  Sections  2612 
and  2615,  Flections  Code. 

"The  language  of  Section  2671.5  reads: 
'The  Gouiity  Clerk  shall  not  accept  any  papers 
xinless  the  fees  are  paid  at  the  time.' 

"Would  it  be  permissible  for  a  County  Clerk  to 
receive  and  forward  declarations  of  candidacy  and 
sponsor  papers  if  he  Is  shown  or  eilven  a  duplicate 
receipt  of  the  payment  of  the  fee  si^^ned  or  certi- 
fied by  another  County  Clork?" 


*  < 


#2. 

I'h©  utatutes  of  19Sy,  page  49,  Chapter  26  thereof,  pro- 
vide : 

"An  act  to  establish  an  Llections  Code,  there- 
by consolidating  and  revisiriti  the  law  relatlii,*'  to 
elections  and  matters  ineideiital  thereto,  and  to 
repeal  certain  acts  and  parts  of  acts  specified 
herein," 

which  Act  was  approved  by  the  Governor  on  February  2,   1939,  filed 
with  the  Secretary  of  State  on  February  2,  1959,  and  v/ent  into  ef- 
fect on  September  19,  1959. 

Under  said  Act  Sections  2612  and  £613  thereof  provide  as 
follows  t 

"S612.   A  declaration  of  cajrididacy  may  be  made  by 
sponsors  as  follows : 

"Any  five  voters  of  any  county  who  are  regis- 
tered as  intending  to  affiliate  with  the  same 
political  party  may  join  in  proposing  a  candidate 
for  nomination,  mid  in   appointing  verification 
deputies  to  serve  withiii  the  comity  in  which  the 
deputies  reside  to  secure  the  signatures  of  spon- 
sors to  the  declaration  of  candidacy  of  the  pro- 
posed candidate.    If  the  office  is  an  office  the 
candidate  for  which  is  to  be  voted  on  in  more  than 
one  county,  he  may  be  proposed  for  nomination  by 
five  voters  in  each  of  the  courities  in  wliich  the 
voters  may  desire  to  circulate  a  declaretion  of 
candidacy  in  his  behalf," 

"2613.   In  the  documexat  in  which  the  verification 
deputies  are  appointed  tlie  five  persons  joining 
as  provided  in  section  2612  shall  loal^e  affidavit 
that  the  candidate  tiierein  named  for  the  office 
specified  has  ^^iven  his  consent  to  be  proposed  for 
nomination  to  such  office.   The  affidavit  shall 
also  state  that  the  verification  deputies  therein 
appointed  are  voters  of  the  comity  in  which  they 
are  to  secure  signatures  to  the  nomination  paper. 
The  verification  deputies  therein  appointed  are 
the  duly  authorized  verification  deputies  to  se- 
cure signatures  to  the  nomination  paper  of  the 
candidate  in  the  county," 

It  is  to  be  observed  from  an  examination  of  Section  2612 
that  a  candidate  for  an  office  which  is  to  -be  voted  on  in  more 
than  one  county  may  file  his  declaration  of  candidacy  in  more  than 
one  county. 


#3. 

Article  V  of  this  statute  sets  forth  the  place  where  nomin- 
ation papers  are  to  te  filed  and.  the  fees  required  to  be  paid  to 
the  Secretary  of  state. 

Section  2670  provides: 

"All  declarations  of  candidacy  and  sponsor  cor- 
tiflcates  shall  be  filed  as  follows; 

(a)   For  State  offices.  United  States  Sena- 
tors, representatives  in  Congress,  members  of  the 
State  r'enate  and  Assembly,  and  all  officers  to  be 
voted  for  in  raorc  than  one  county,  in  the  office 
of  the  Secretary  of  State.** 

Section  2671  specifies  the  amount  of  fees  to  be  paid  to  tlie 
Secretary  of  I  tate  by  each  candidate  for  filing  declarations  of 
candidacy. 

As  stated  in  your  request,  an  amendment  was  passed  to  the 
Elections  Code  by  adding  thereto  Section  2671,5,  the  same  being 
enacted  by  the  Legislature  in  1941,  approved  by  the  Governor  on 
June  2,  1941,  and  in  effect  on  September  13,  1941,  the  said  sec- 
tion being  mentioned  above. 

It  is  apparent  from  reading  the  said  amendment  that  the  Covinty 
Clerk  shall  not  accept  any  papers  unless  the  fees  are  paid  at  the 
time  of  filing.   This  has  reference,  of  covirse,  to  the  filirig  of 
decXarations  of  candidacy. 

It  is,  accordingly,  my  opinion  that  if  a  candidate  chooses  to 

file  his  declaration  of  candidacy  with  more  than  one  couiity  clerk 

in  the  ':tate,  it  le  required  that  he  pay  to  each  coiinty  clerk  the 

fee  as  specified  \inder  Section  2671  of  said  Act. 

It  la  not  necessary  for  such  a  candidate  to  file  his  declara- 
tion of  canaidacy  in  wore  than  one  coiuity,  but  if,  for  any  reason, 
he  elects  to  do  so,  he  must  meet  the  requirement  of  the  law  by  pay- 
ing more  than  one  fee,  for  the  reason,  as  set  forth  iii  Section 
2671.5,  that  the  county  clerk  shall  not  accept  any  papers  unless 
the  fees  are  paid  at  the  tiiae  of  flliiig. 

Respectfully  submitted, 

JHO.  J.  o*i:qoue 


City  Attorney, 


To:  Chief  Administrative  Officer. 


#« 
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March  18,  1942, 


SUBJECT:   In  K©,  Horticultural  Material 
on  Troasijre  Island  sold  to 
L>ulien  Stoel  Products  Gonpany, 
and,  in  turn,  sold  to  San  Francisco 
Unified.  School  l>i strict. 


D«ar  Clr: 

You  direct  ay  attention  to  the  fact  tliat  Dulien 
Steel  Products  Company  purchased  from  the  Exposition  Company 
certtiin  horticultural  material  widch  nad  been  used  in  connec- 
tion with  the  Ijcposition  on  !?roasure  Island  end  that  the 
i^nillon  Steel  Products  Company  sold  a  portion  of  this  naterial 
to  the  San  Francisco  Unified  School  histrict.   You  ask  the 
question,  if  this  property  belon;;0d  to  the  City  and,  if  jfc 
did,  had  the  Exposition  Company  the  right  to  sell  It  to  the 
Dulien  Conpany  and  had  the  latter  tl-e  rljiht  to  sell  it  to 
tiie  School  District  and  receive  payment  therefor. 


OPINION. 


It  lias  been  s'o^gested  tiiat  tuis  property  was  city 
property  for  the  reason  thet  it  was  acquired  by  the  Exposition 
Company  with  VV'.P.A,  funds.   Mr,  H,  C,  Bottorff,  General 
u'isai&(;,er   of  tne  ijtppsition  Coiapany  contends  tii&t  this  is  not  so 
eiti  that  all  the  horticultural  iaaterial  was  acquired  by  the 
Exposition  Company  out  of   its  own  funds  and  not  out  of  any 
W,P,A,  fxmds  and  the  only  tiiae  that  w,P,A,  funds  were  iised  in 
regard  to  horticultural  ifiaterials  was  when  the  jaaterials  were 
planted  on  the  Kxpoaitlon  groxuids. 

However,  I  do  not  thitilc  that  it  is  necessary,  at  this 
time,  to  deterraine  with  wiiat  funds  the  hoi'ti cultural  niaterlals 
on  Treasure  Island  were  purchased  for  the  reason  that  under  the 
lease  agreement  entered  into  between  the  City  and  the  PJxposition 
Company  under  authority  of  a  resolution  of  the  Board  of  Super- 
visors, it  is  provided: 

"All  other  bulldint;s,  structures  and  improvements 
now  or  hereafter  placed  on  tiie  shoal  lands,  desl.nod 
to  i^oet   the  teaporary  needs  of  a  fair  and  exposition, 
■>   ;:  •«•  are  referred  to  herein  as  'temporary  iraprc vejuent s , » 
All  temporary  iraproveiaoiits  ciay  be  removed  froj;  tliS  shoal 


is- 


lands b'/  the  corapaiij  within  the  teinns  of  this  lease, 
and  the  corapany  shall  be  entitled  to  r  etain  for  its 
own  use  all  materials  and  wiiStevor  salvagQ  values 
they  may  have  which  are  so  removed." 

Undoubtedly  the  horticultural  materials  isientioned 
were  in  the  nature  of  temporary  ImprovsJiients  and  the  City  had 
a  perfect  rii-:ht  to  agree  with  the  IJrvposition  Company  that,   at 
the  expiration  of  tlie  lease,   these  materials  could  bo  ignored 
irrespective  of  whetiier  said  jsaterials  were  owned  by  tlie  City 
or  by  the  Bxpoaltion  Company.        In  otie  r  words,    the  City 
periaitted  the  J-xpoaition  to  be  constructed  on  Treasure   Island 
and,   if  it  desired  to  save   itself  the  trouble  of  removing 
the  temporary  Improveiiiants  at  the  expiration  of  the  lease,   it 
had  a  right  to  do  so  and  penait  the  Jjiposltlon  Cojai>any  to  iiiak© 
the  removal  and  salvage  what   it   could  out   of  the  raaterials, 

I  further  direct  yoxir  attention  to  the  resolution 
adopted  by  tlrie  Board  of  iiuporvlaors  on  i*iarch  9th  of  the  present 
year  to  the  effect  tliat  the  Ijcposition  Company  iias  complied 
with  the  terms  and  conditions  and  requirenants  of  tJrie  lease 
agreement   of  Au^^ust  22,   1^56,   and  that  all  t«iaporary  liaprove- 
ments  and  buildings  which  Imd  been  placed  on  Treasure   Island 
under  tlie  authority  of  aaid  lease  iaave  been  removed.        The 
effect  of  tills  resolution  is  to  ratify  the  action  taken  by 
the  Exposition  Coiapany  in  reraoviii^  the  hortlculturaL    materials 
and  saivacinc  them  for  its  own  benefit. 

You  are  therefore  advised  tiiat,   in  ray  opinion,   tli« 
ExposltlOTi  Company  iiad  the  riglit  to  sell  to  tiie  IXilien  Cteel 
Products   Company  tno  horticultural  materials  referred  to  mid 
tiifit  the  Steel  Company,    in  turn,   iiad  the  right  to  dispose  of 
thoia  to  the  Ran  Francisco  Unified  Bci-ool  Llstrict  or  to  any 
other  person  and  tiriet  whatever  asiount   of  money  was   received 
out  of  the  salvage  belongs  to  the  Dulien  steel  Products 
Company  and  tliat  tiioref ore  the  latter  shoxild  be  paid  for  the 
Biaterials  sold  to  the  San  Francisco  Unified  School  l-istrict. 


Very  truly  yoxirs, 

CITY  i.T^ORlNtiiY. 


To  tlie   - 
Controller, 


#1 
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t^rcii  24,  1942. 


SlIBJECTt     In  Pi©,  ^Inten&no©  of  Sehool 
ill  Building  ot:.©?  than  one  of 
Cl«as  A  or  Clhss  3  construction. 


Dear  Sirst 

I  b&ve  your  requeat  f:oT  fen  opinion  on  tlM  question 
of  whether  £  private  school  which  is  to  bo  ;naiiit&ined  for 
mentelly  deftciont  cUIldren  mkj  be  hoaii@<S  in  &  buildiJig  otin&v 
than  orie  of  Class  A  or  B  coiistruetioti. 


oFii?  ion 

.'.section  290  of  the  Uuiiaine  Cod«  to  bo  fo-and  in 
Chapter  1,   Fart   II,   of  the  San  Franc  .sco  Miinlcipal  Coda  pro- 
vides,  in  p6rt,   as  follows s 

"Schools,  hospitals,  eiuriiti^rlums  lind  halls  and 
oti3^r  places   of  public  aeaoiiiblai^e,   se&tint;  :uor«  tiian 
one  thousand  (1,000)  people,   ot,  tiv  than  theatres,  built 
in  any  part  of  the  city,   shall  be  of  "Class  A"  or 
"Class  B"  coriStr^Actiori,   etc," 

I  under staM  tb&t^  the  content icrji  has  been  made 
befoi»e  your  Coaiaii8sion,on  beimlf  of  the  applic«nt,   tl^t  the 
prov  so  contained  in  ti^e  Code  section  -  "seacinc  more  than 
1,000  people"  -  applies  to  aoiioola  and  tiiat,  as  lonc>  as  ti^ 
proposed  building  will  not   seat  laore  ti*.an  1,000  pupils,   it 
oay  be  constructed  in  a  class  ot.^ter  ti^on  CIgsb  A  or  Class 
B  cons  traction. 

I  ©an  see  no  sterit  in  this  contention.       Undoubtedly 
the  provision  cuatainod  in  tiie   section  referrinij  to  tit©  seat* 
inc  of  ^ore  tii&n  1,000  people  applies  to  places  of  public 
aasex^lage  rati'.ior  than  to  schools,  hospitals  and  sanitariuBte. 
In  ot  er  words,   it  rafors  to  rxalls  for  tii®  x-eason  tliat  ordin- 
arily a  hall  is  a  place  that  £a&y  be  used  for  public  asserdblago 
and  iias  a  certain  seatinj^  capacity.       Schools  iiave  a  certein 
number  of  desks  or  acco^:aod&tioi:8  for  children  but   such  accoiiuao* 
datioris  are  not  ordinarily  referred  to  by  tiiO  terra  "seat  n|^ 
capacity".        certainly,   hospitals  and  sanitariusss  ordi?iarily 
have  no  seatliXij  capacity  but,   like  schools,   aro  nevertheless 
presun^d  to  be  housed  in  baildin^;8  of  Class  A  or  B  construc- 
tion for  tiiC  reason  txaat  because  of  tlie  cisaracter  of  the 
occupants  of  ti:ie8e  buildlii^s  -  children  in  schools  and  ill  or 
Infirm  persons  in  hospitals  and  senitariwas  -  eiore  protection 


-s- 


against  tlie  hazard  of  fire  is  der;ia;;.ded  tiian  in  an  ordinary 
place  of  public  asseiriblage. 

Therefore,  the  Board  of  Supervisors,  in  enacting 
an  ordinance  re^iulating  the  occupanoj  of  buildliigs  for  schools 
hospitals  or  sanitariums,  v;ould  be  Justified  in  restricting 
this  form  of  occupancy  to  Class  A  or  D  construction,  irres- 
pective of  the  ntunber  of  persons  who  occupy  the  building. 

You  are  therefore  advised  that,  in  my  opinion,  the 
matter  of  limiting  schools,  hospitals  and  sanitari-jjjaa  to 
buildln,>;s  of  Class  A  or  B  construction  only  when  such  school, 
hospited  or  sanitorivun  wroulu  accoiiimodate  more  than  1,000 
persons,  is  not  a  correct  construction  to  place  upon  the 
section  of  the  Code  and  you  arc  advicad  tlriat  bulldlnf,G  to  be 
used  for  schools,  hospitals  and  sanitariums  should  be  of 
Class  A  or  Glass  B  construction.    In  determinini*  the  appeal 
which  is  before  you,  you  should  be  guided  accordingly. 

Very  truly  yours. 


CITY  ATTORlffiY 


To  - 

Board  of  Permit  Appeals. 
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March  25   1942. 


SUBJECTS   Suggested  Mutual  Aid  Agreement 
between  Bay  Area  Counties, 

Gentlemen: 

This  office  is  in  rece'pt  of  your  request  for  an 
opinion  regardiiig  a  proposed  mutual  aid  agreement  to  be  entered 
into  by  the  various  San  Francisco  Bay  Area  Counties.  The  ar^ree- 
ment  provides,  in  brief,  for  aid  between  the  counties,  particularly 
as  to  the  use  of  fire  equipment,  in  the  event  of  severe  bombing  with 
resultant  fire,  during  the  present  war  emergency, 

OPINION 

The  proposed  draft  states  that  it  is  drawn  pursuant 
to  Deering's  General  .Laws,  Act  1801,  and  Sections  13050-4  of  the 
Health  and  Safety  Code  of  the  State  of  California,  The  act  of  the 
general  laws  referred  to  above  provides,  in  general,  that  neighbor- 
ing counties,  municipalities,  etc.,  may,  by  contract,  a^ree  to  act 
in  unison  where  it  is  to  their  mutual  benefit. 

The  sections  of  the  Health  and  Safety  Code  mentioned 
above  simply  provide  that  the  fire  equipment  of  one  city,  city  and 
county,  or  county  may  be  used  in  a  neighboring  city  or  county.  These 
provisions  are  general  in  their  nature  and  it  is  my  opinion  that  any 
coopei'ative  plan  or  agreement  to  be  entered  into  between  the  various 
municipalities  and  counties  for  their  mutual  protection  during  air 
raids  or  other  catastrophes  snould  not  be  based  upon  such  general 
laws  but  shoiild  be  entered  into  ptirsuant  to  Chapter  323  of  the 
California  Statutes  of  1941,  the  pertinent  portion  of  which  is  as 
follows: 

Section  1,  In  the  event  of  National  or  local  emergency 
created  by  t&ilitary  attack  or  sabotage  or  in  the  providing 
for  adequate  National  or  local  defense,  or  upon  the  occasion 
of  a  GJ^eat  public  calamity  such  as  an  extraordinary  fire, 
flood,  storm,  epidemic,  earthquake,  or  other  disaster,  any 
services  performed,  or  expenditures  made  in  connection  there- 
with, by  any  public  agency  with  respect  thereto,  whether  with- 
in or  without  the  territorial  limits  of  such  a^-ency,  shall 
be  deemeA  concju'sively  to  be  for  the  direct  protection  and 
Eeneflt  of  the   inhabitants  and  property  of  such  agency,  '.iVhen 
such  services  are  to  be  performed  outside  tiie  territorial 
limits  of  the  public  agency  so  performing  them,  such  services, 
shall  be  ordered  by  the  chief  administrative  officer  in 
charge  of  the  office  or  the  department  of  aach  agency  perform- 
ing such  services  unless  otherwise  provided  by  the  governing 
body  of  such  agency. 
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Sec.  2,   All  the  privileges  and  immunities  from  liability, 
exemptions  Irom  laws,  ordinances  and  rules,  all  pension, 
relief,  disability,  workoien's  compensation  and  other 
benefits  which  apply  to  the  activity  of  officers,  agents, 
or  employees  of  such  agency  when  performing  their  respect- 
ive public  functions  within  the  territorial  limits  of  their 
respective  public  agencies  shall  apply  to  them  to  the  same 
degree  and  extent  while  engaged  in  the  performance  of  any 
of  their  functions  or  duties  extraterritorlally  during  any 
of  the  emergencies  prescribed  in  Section  1  hereof*" 

It  will  be  noted  from  the  language  of  the  above  quoted 
chapter  that  no  contract  is  necessary  but  that  simply  a  plan  may  be 
drawn  between  the  various  public  agencies  for  their  mutual  protection 
and  aid  and  if  pursuant  to  such  plan,  equipment  and  personnel  are 
dispatched  from  one  city  or  county  to  another,  such  personnel  and 
equipment  and  the  officers  of  the  dispatching  city  or  county,  will 
receive  the  same  legal  protection  as  woj.ld  be  extended  to  them  if 
said  persoruiel  and  equipment  were  iierely  operating  within  the  confines 
of  their  own  city  or  county. 

Since  the  desired  mutual  aid  may  be  obtained  pursuant 
to  the  1941  statute  by  means  of  an  adopted  plan,  rather  than  a  con- 
tract, it  is  my  opinion  that  the  former  course  should  be  followed. 

In  addition  to  this,  it  is  my  opinion  that  before  any 
plan  or  agreement,  if  desired,  is  entered  into  the  chiefs  of  the 
various  police  and  fire  departments  should  be  consulted  in  order  to 
obtain  fron  them  their  opinion  aa  to  how  such  personnel  and  equipment 
should  be  dispatched  and  the  quantity  to  be  used  for  such  mutual  aido 
The  agreement  in  its  present  form  provides  that  the  agency  calling 
for  aid  shall  do  so  tlirou^h  the  Coordinator  of  the  adjoining  county 
and  apparently  leaves  the  do^cision  in  his  hands  as  to  whether  personnel 
and  equipment  may  be  dispatched,  whereas  the  burden  should  be  placed 
upon  the  chiefs  of  each  department  of  the  agency  being  called  upon 
for  aid,  to  decide  whether  such  aid  shall  be  dispatched. 

As  to  the  form  of  the  submitted  agreement  itself, 
paragraphs  2  aiid  5  should  be  clarified.  Apparently  it  is  intended  that 
any  agency  entering  into  the  agreement  may  be  called  upon  t  o  dispatch 
30^  of  its  available  personnel  «nd  equipment  to  any  on©  of  tlrie  other 
agencies  but  that  it  shall  never  be  required  to  dispatch  any  paz't  of  the 
remaining  70^,   If  such  is  the  intent  of  your  Council,  I  feel  that  the 
same  should  be  stated  simply  as  set  forth  above. 

The  provisions  of  Para^^raph  5  of  the  proposed 
agreement  are  not  clear.   Said  paragrapli  provides  that  when  any  party 
to  the  agreement  "finds  it  necessary  to  dispatch' any  part  of  its 
operating  reserve"  it  shall  be  entitled  to  certain  rights.  This,  in 
spite  of  the  provisions  of  ?arat;raph  5,  that  no  party  thereto  shall 
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be  called  upon  to  dispatch  any  "of  its  operating  reserve."  In  addition 
to  tliia  the  language  itself  is  confusing  and  should  be  clarified. 

Paragraph  7  of  the  proposed  agreement  is  as  follow* * 

"refure  any  psrty  hereto  shall  be  entitled  to  request  mutual 
aid  fire  defense  equipment  hereunder,  its  own  fire  defense 
equipment  shall  be  at  least  equal  in  quantity  end  type  to 
the  fflinl/aum  standards  etn^   requireKenta  established  for  said 
party  by  the  >i  'tloual  Board  of  Fire  ijntierwi  itex-s." 


It  is  my  understanding,  although  this  is  unconfirmed, 
that  most, If  not  all,  of  the  auxiliary  fire  equipraent  to  be  obtained 
by  the  City  and  Douiity  of  Sp.n   Francisco  from  the  Federal  Government 
will  not  be  of  a  type  that  irill  conform  to  the  miaimuia  standarda  and 
requlreiuents  established  by  the  ilHtional  Board  of  lire  Unuerwriters, 

I  direct  your  attention  further  to  the  1941  Statute, 
which  provides  that  any  service  rendered  by  the  dispatching  agency  is 
presumed  to  be  rendered  for  the  benefit  of  the  agency,  and  as  I  have 
hereinbefore  indicated,  such  a  provision  would,  in  all  probability, 
entitle  all  persons  participating  in  the  rendering  of  aid  by  the 
dispatching  aj^ency,  to  all  of  the  pension  and  workmen's  compensation 
rights  that  would  be  theirs  had  the  service  been  rendered  in  the 
confines  of  their  own  city,  Qxxr   Charter  provides  that  any  police 
or  fireman  wiio  la  injured  in  tht  discixarge  of  his  duties  outside  of 
the  City  and  Coxaity,  while  acting  under  authority  of  a  superior 
officer,  will  be  entitled  to  the  same  pension  and  retii*©neat  rights 
aa  if  the  Injury  was  sustained  withiix  the  city. 

Therefore,  I  believe  that  before  any  plan  is  a^^reed 
upon,  or  before  any  contract  is  entered  into,  it  siiould  be  finally 
deter-;riined  that  a  contract  between  the  several  agencies  is  the  proper 
procedure  to  adopt,  and  greut  care  and  study  should  be  given,  espec- 
ially by  the  heads  of  the  police  and  fire  departments,  as  to  the 
additional  liability  wlilch  may  rest  upon  their  respective  departments 
by  reason  of  injuries  sustained  while  operating  outside  of  the  confines 
of  their  public  agencies. 

The  City  Attorney  of  San  Francisco  realizes  the  benefit 
of  mutual  orotection  axnong  the  several  agencies  in  the  i^etropolitan 
Area  and  stands  ready  at  all  times  to  cooperate  with  those  representing 
the  i^etropolitan  District,  to  the  end   that  a  suitable  plan  or  egree- 
sent  can  be  worked  out  for  the  mutual  protection  of  all. 


#11 

S.P.Bay  Region  Iidetropolitan 
Defense  Council  -Mr.  Joseph 
Murohv-    CoordinatoT* 


Respectfully   submitted. 


CITY  attc;r2Ji:y 
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larch  25,  1042» 
gXJBJECTs     Retroactive  ..ffect  of  Ordlnanco* 

Gonfcleiaenj 

V/o  ar©  in  recoipt  of  yoiir  request  for  an  opinion  \shloh 
reads  aa  follows; 

RBQtnSST 

"In  connection  witii  proposed  Pir©  Escape  Ordi« 
nance,  considoration  of  whlda.  "sma   Imd  by  the  Police 
Goramlttoe  at  its  meeting  today,  X  woiHd  deeply  appro- 
elate  an  opinion  f rora  you  as  to  wiiether,  uiider  tiio 
proposed  ordinajice,  tlxe  42  innh  width  in  fire  escapes 
as  at  present  as  against  a  proposed  44  inch  width, 
and  the  difference  in  height  of  balcony  frata  th« 
street  level  of  froia  14  feet  as  at  present  to  a  pro- 
posed 12  feet  in  tiie  proposed  ordinance,  would  apply 
to  any  atructuro  already  or  heretofore  constructed." 

QPIITIOM 

nithln  tlie  proper  exercise  of  the  police  power  a  laiuiicipality 
laay  enact  lews  w3.th  retroactive  effect*  Police  power,  in  its  final 
aimlysis,  is  the  power  to  govern  and  when  this  power  is  used  reason- 
ably to  protect  the  public  iiealth,  safety  or  welfare  it  rss.j  operate 
retroactively  and  in  so  doing  does  not  abridge  any  of  the  constitut- 
ioiml  guarantees  ♦ 

In  setting  forth  the  reouireraents  for  fire  csccpes  tliroti^i- 
out  the  City  and  County,  a  Biunicipallty  is  cejrtainly  operating  well 
within  the  confines  of  its  legitltsato  police  powers,  Kenee,  the 
principal  question  here  is  wliether  the  language  of  the  ordinance 
itself  is  retrospective  or  prospective  in  its  context* 

The  first  parft,^;Taph  of  the  proposed  section  1300  of  Art- 
icle 39,  Chapter  I,  Part  II,  of  the  liunicipal  Code  reads  as  follows  j 

"See.  1300.  For  the  proper  arai  necessary  pro- 
tection of  life  and  property  all  buildings  hereafter 
designated  in  thla   section  that  are  already  erected, 
and  built  and  tiiat  smy  be  liereafter  erected  and 
built  in  t}^ia  city  and  coxinty  shall  be  provided  and 
©quipped  with  fire  escapes  as  follows i" 
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7he  above  quoted  language  la  unequivocal  end 
in  its  present  form  will  m&ke   the  application  of  the  ordinance 
retroactive* 

Therefore,  you  are  aavised  that  the  proposed  ordin- 
ance in  ita  present  form  is  retroactive  and  may  be  iej^ally 
made  so,  if  such  is  the  intent  of  the  Board  of  Supervisors. 


Respectfully  yours. 


CITY  ATTORNEY 


TO: 

Board  of  Supervisors. 

m 
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kpr.   8,   1842, 

smJECtJ  ^tlce  ojT  Delinquency  tn  P«3r»««t  at  &«!•& 

or  U«e  Tax  filed  by  Stafc«  bow  a  of  Equal- 
isation* 

\ 

D«ar  Sirs 

Thia  will  fccknot»l©ia,^«  recatpt  of  tfe«  "Bbtlce  of  i:>«- 
liwiueney  in  Payaeat  of  i  «les  or  Use  ?«x"  In  the  a«tt«r  of  tli« 
elttJbR  of  tit«  stttt«  of  Cilifornlft  vs.  Visj.  R.  Casey,   Jr.,  ad- 
iSreeeea  feo  the  iswi  Franelsco  i^jaer  D»partneat  and  filed  with 
you  thia  sMirntng  ^  the  .'  tate  board  of  Fqiaallsntion. 

ICou  requeat  an  opinion  aa  to  i»hat  action  ahould  be 
talmi  by  you  in  the  scatter. 

0  ?  I  u  X  ii  J* 

Section  26  of  the  Ketall  Selea  Ta;.  Act  of   1955«  at 
MMAiled  (Deerii^'s  Jenerul  L»*s,   Aet.  8493)  reade,  in  part.,  aa 
f ollova : 

"In  the  et^ent  tl%a,t   any  ret«ile3i>  1«  delin- 
quent in  the  paysM»nt  of  the  tax  herein  provi- 
ded for  iiT  tn   the  event  an  aasesaji^eut  haa 
caen  etade  s^aiiiat  hln  which  rec^aina  unpaid, 
the  board  i9ay,  not  Ist^r  than  thrae  year  a 
after  tlio  payment  t>ecgi?nee  delinquent  .,ive  uo- 
tiee  ti^reof  by  re^  la  tared  ssall  to  all  per- 
aona  iiavin^g  in  their  poeaeaaion,  or  tuider  their 
control,  any  or edit a  or  other  peraonal  property 
belonglrxg  to  evich  retriler,  or  owltig  any  debta 
to  auch  retailer  et  the  tlss^  of  receipt  by  the» 
of  euch  notice  and  tiiereafter  anj  person  eo  notl-» 
fled  shall  neither  tranafer  nor  make  any  other 
dlapoaitlon  of  eueh  cjrealte,  other  peraonal  prop- 
erty, or  debta  until  the  board  e:mll  have  con- 
sented to  a  tranafer  or  diaposltlon,  or  until  SO 
daya  shall  have  elapaed  frosi  and  after  tlae  reeeipt 
of  euoh  notice.   All  persona  so  notified  must, 
vithin  five  days  after  receipt  of  »uch   notice,  ad- 
vise the  board  of  any  and  all  credits,  other  per- 
aonAl  property  or  debia.  In  their  poaaession,  un- 
der their  control  or  owin^  by  then,  »»   the  ease 
isay  be." 


i 


l: 


02, 


S««tlQn  20  of  the  lla«  trnx  Act  of  I.93&,   its  aai»iid«4 
(r««rliife5»8  (Jenarsl  ham*,   act.  840ea)  contain*  «  slndlar 

Vou  supe  accordilngJLy  aaviaed  to  notify  tiio  SftJLtts  ^«at 
Division  of  the  ::tat.o  i>oard  of  E^OAllKcttlon  v^ithin  five 
days  of  all  croditfi  ^illllam  it.  Cmaef,  Jr»,  r,Ay  ii&vo  with 
th«  Cit^  Atui  aisy  S330urit«  tlM»  city  may  ok«  hinj     Km  iielthor 
transfer  nor  swko  any  other  dlspocltlon  of  such  credits  or 
d«bts  \mtil  ti^  board  ftlnsXl  hAV9  conaentod  to  «  trRi.sfer  or 
<3li«poaition,   or  until  twenty  cia^u  niiall  iiave  elapse^i  irom 
ftfltd  aftc»r  rftceipt  of  ti^e  hot  Ice. 


Keapectfully  mONalttftdy 


mi  I      iii«MTiaii'»i-»»ii"  .  -■ 


city  h fc wui-rMiy . 


^  i 


9et  Controller* 

0%M 


3373 


i 


April  9,  1942. 

SUBJECT  I    Eequ««t  for  /,pprovai  of 

Abar^oni&«at  of  ulalm. 

lmB»  Bivs 

I'hia  will  ftckaowiedge  receipt  of  your  letter  of    larch 
2^,  1942,    trsiiaiultfcirj^  Form  28d0,    "K^quest  for  Abandoisaent , " 
dated  jRuunry  29,    1942,    froia  tl).e  oureau  of  delinquent   f.e>venu« 
Collsetions,   recoxamendln^  the  abandonment  of  a  ten  dollar  claim 
of  tii©  JuvairJli«  Court  against  Ciriariea  aiover. 

You  ask  whether  the  Controller  ti&s   th«  power  to  auttor« 
Ize  th©  requo£t6d  abandonment  iinder  the  eirc\jU8£iaxicec. 


OPIIiXOM. 

Seetlon  4  of  lilll  Ho.   86£,   Orclinaace  No.   9.0231 
(Board  of  Supervisors  Journal,   Jan,   21,  1935)  reacts  as  follows 

"section  4.  The  Bureau  of  Delinquent 
Kevenue  Collection  may,  with  the  approval 

of  the  Controller  and  the  consent  of  the 
department  or  oiiice  subjaittlng  said  claim, 
eoatpromise  art^  claim  vrhidi  may  be  reported 
to  it  ioT   collection  and  a»ay»  with  the  con 
sent  of  the  Controller,  abandon  any  claim 
prestsuLed  co  the  uiiroau  for  collection. 
i^efore  the  collection  of  any  cI&Ir  la  aban- 
doned the  reasons  for  ebandonaent  azid  th© 
reccomendation  of  the  bureau  siiall  he   sub- 
witted  x,o   the  Controller,  and  if  the  Con- 
troller should  approve  the  abandonment  of 
said  clain,  the  departjaent  in  vhose  favor 
said  claim  exists  shall  be  ijiven  credit  for 
the  aatount  thereof,  if  said  ariount  has  been 
cliarged  ajtalnst  said  said  dep&rt^nent,  and  if 
not  so  char«j;ed,  said  department  shall  be  re- 
leased froffi  ail  liability  for  the  collection 
of  said  ftBiouiit.   Lejore  the  Controller  shall 
draw  any  warrartts  in  payment  of  any  claim  of 
any  person,  fins  or  corporation  which  is  owing 
to  the  City  and  County  and  which  is  delinquent 
as  hereinbefore  defined,  he  shall  deduct  tiie 
atooimt  of  such  indeV.tednesa  with  penoltiee, 
if  any,  froas  th«  amount  of  the  c  lit  in  due  euch 
person,  fira  or  eorporstion.*' 


#2. 


The  record  submitted  stiows  ih&t  the  procedurfti  requirea«nt« 
of  Ordlxianee  Uo^  9»0£3I»  with  r«&pe6t  to  stati^^eut  of  reaeonA  (tnd 
r«fK»9eaead«tlon  of  tK»  i^ureau  for  docindomiient,  hawe  h«en  satiefied* 
You,    there! oro«  have   the  power  to  authorise   the  requested  sp  ciiidono 

xmat. 

In  view  of  ti:e  ruXing  of  the  Superior  Court  thet  the  account 
of  Charles  Slover  has  been  liquid&ted,  you  are  &dvia%d  to  &ut]joris« 
AbitiKloiueeut  oi'  the  ten  dollar  cl&lcs  agulnst  Charles  alover. 

Bwcfwetfull^'  submitted. 


city 


! 


c.  c .  bureau  of  Delinquent  Revenue. 


To  J  Controller. 
tlS 
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April        10       1942 


SUBJECT t      Power  of  Deputy  Assessor  to 
Adralxiister  Oaths* 


f/ssr  Sirs 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"I  would  appreciate  an  opinion  from  you  on  the  following 
question: 

"The  Revenue  and  Taxation  Code  provides  for  refunds  in 
the  oaae  of  dviplicate*  erroneous «  lllet^al  or  exoesslve 
assesanients  in  Section  5096,   Section  5097  provides 
that  the  necessai^  elaia  for  rersind  must  be  verified  by 
the  person  who  paid  the  tax, 

"QUESTION:  Has  the  Assessor  or  his  Deputy  the 
power  to  "verify"  the  signature  of 
the  claimants 

"In  the  course  of  annually  compiling;  600,000  individual 
assessed  values,  clerical  ei^rora  are  made  which  are  no 
fault  of  the  taxpayer.  As  soon  as  these  errors  are 
discovered,  we  proceed  to  correct  thea.  The  Controller's 
Office  insists  that  the  claiin  for  refund  isust  be  acc(«&- 
panied  by  an  affidavit,  with  signature  attested  by  a 
notary  public.  This  involves  certain  expense  on  the 
part  of  the  injured  taxpayer,  even  though  he  is  in  no 
way  to  blasie  for  the  error, 

"We  have  received  many  objections  to  this  requirement 
of  the  Conux^ller,  and  we  would  appreciate  fdviee  from 
you  as  to  the  propriety  of  verification  of  these  claims 
by  ue  or  my  deputies,  since  we  are  authorized  to  admin- 
ister certain  oaths, 

0  P  I  N  I  0  M 

I  have  exainined  Section  5097  of  the  Revenue  and  Taxation 
Code,  This  code  section  does  not  require  that  a  claim  shall  be 
verified  by  any  particular  officer  authorized  to  administer  oaths. 

Section  4514  of  the  Political  Code  reads  as  follows: 

"CFPICi-RS  kWrn'-mif^ED  TO  ADls^TivL'/iisK  (.ATliS,  .Every  officer 
fisentioned  in  section  four  thousand  and  thirteen,  and  his 
deputies,  and  every  Justice  of  the  peace,  may  administer 
and  certify  oaths.'' 


it    i( 
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SttOtion  4315  of  th«  Political  Code  reads  as  iollors: 

"PRIUCIPAL  INCLUDES  mrjft ,     felv«a«v«r  the  official  nwaa 
of  any  princlpel  officRP  ia  used  in  Any   law  conferring 
power,  or  iraposiiig  duties  or  liabilifciea,  it  includas 
deputies.  ** 

Section  4013  of  the  Political  Code  includes  the  Assessor. 

In  view  of  tiie  foregoing,  it  is  apparent  that  a  deputy 
assessor  is  speeifieally  authorized  to  administer  and  certify  oaths. 

Consequently,  in  view  oi  the  fact  that  no  particular 
officer  ia  mentioned  by  Section  5097  of  the  Revenue  and  Taxation 
Code,  it  is  my  opinion  that  a  deputy  assessor  has  the  power  to  adnlniS' 
ter  and  certify  oatiis  with  regard  to  clalas  for  refund  under  tils 
■eotlon« 


Respectfully  sulaaltted. 


CITy  ATl'OnHEX 


To:     The 
Assess  <r 

oc  to  Controller 


3375 


April  15  X942 


SUBJECT:  In  re  Vacation  £ov   iaaployee  of 
Civilian  I-^reaacr  Council* 
(Crenevlev*  Oehrss) 


Dear  Blr; 


I  an:  In  receipt  of  your  letter  reaciing  &a  follows z 


P 


"Mies  Cexievieve  Cehr«s  entered  the  eiuplo/^ent  of  tlie 
City  and  Count;^-  «X  lian  {'rancisco  under  the  San 
Francisco  Civilian  Defease  Council  March  24,  1940. 
She  has  coatliiued  in  the  employmeixt  of  the  city,  in 
one  capacity  or  another,  continuously  since  that  date* 
The  portion  of  her  eHtployntent  recognized  by  the  Civil 
Service  Commission  la  less  than  a  year'a  duration* 

"In  vlev  of  the  fact  that  ^Iss  Gehres  has  been  in  the 
city* 8  einployctent  for  in  excess  of  a  year,  it  is  desired 
to  accord  her  a  vacation  privilege  wlthotit  loss  of  pay* 
Kr*  Henderson  of  the  Civil  Service  CoicDmlsslon  advises 
that  he  is  unable  to  recognize  Miss  Cehres*  city  status 
for  this  purpose  except  the  ptjriod  of  less  then  a  yf;ar, 
nrhich  is  officially  on  record  for  Civil  Service  purposesi 

"I  would  appreciate  a  ruling  from  you  indicating  as  to 
Miss  Gehres*  situation  and  whettier  or  not  she  ciey  be 
granted  vacation  leave  without  loss  of  pay*" 


0  ?  I  »  I  0  M 


In  addition  to  the  information  contained  in  your  letter 
I  hi..V€>   ascertained  the  i^ayor  appointed  the  San  rrsriGtsco  Civil  /Jefease 
Council  (the  forerunner  of  the  present  Civilian  Defense  Council)  on 
January  4,  1941,  "to  prepare  and  submit  a  plein  for  civilian  defense  of 
Sen  Fi'anclaco,  and  to  Gooptrate  with  the  state  and  national  agencies 
in  this  respect."  On  February  10,  1941,  the  Mayor,  under  his  prods- 
aation  of  that  date,  referred  to  the  Council  appointed  an  January  4th 
and  added  additional  na^^nes  to  the  membership  of  the  Council*   {See 
Mayor's  Annual  aeport  to  Board  of  Supervisors  for  1941  -  page  3) 

On  Usreh.   24,  1941,  at  the  request  of  the  Mayor  the 
Board  of  Supervisors  appropriated  from  the  fliffiergency  Reserve  it'und  the 
SUB  of  13,000.00  "to  pi^ovide  funds  for  the  coordination  of  civilian 
defense  plans."  the  Board  stated  in  its  resolution  "that  the  sua  of 
$^5000.00  is  necessary  to  c&rry  on  the  work  of  the  Sea  Francisco 
Civilian  lefense  Council,  etc.  to  prepare  civilian  riefense  plana  for 
the  CiL^  and  County  ol   iian  iraneisoo."  (See  Ordinance  lio,  1093  ap- 
proved March  £5,  1941.)  Frcaa  time  to  time  additional  appropriations 
were  made  to  the  Council  for  the  saaae  purpose* 

On  November  24,  1941,  the  present  San  Ft>ancisoo  Civilian 
iiefense  Council  was  created  by  Ordinance  ilo*  1448,  which  absorbed  the 
San  i*r&ncisco  Civil  Defense  Council  by  .  aking  its  cieisbera  a  coisffi&lttee 
r  the  Defense  Council  to  be  kziown  as  the  hefense  Planning  Committee* 


i 
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I'h©  foreisoing  lnfoi»mation  is  advort«d  to  lor  the 
purpose  of  showing  tiist  Miss  Gshres  was,  slace  March  24»  1^HX«  in 
the  employ  of  the  City,  either  through  the  existiiig  l/sfense  Council 
crsi^tecl  by  ordinance  of  the  boarti  of  supervisors  or  through  Its 
predecessor*  the  San  Fx'&ncisco  Civil  Defease  Council* 

The  question  has  been  raised  es  to  whether  Ulss  Oshres 
«ss  in  the  e^Bploy  of  the  City  during  the  period  frtan  March  S4,  1941, 
when  she  con^ieneed  to  b«  compensated  frc^  ^'it,y  funds*  Since  the 
creetion  of  the  aen  Frenclsco  Civilian  Defense  Council  on  uoveaber 
24,  1941,  she  has  undoubtedly  been  employed  by  s  16^61  agency  of 
the  city,  sad  I  believe  thst  the  emne   itolc's  true  for  her  service 
unoer  tii©  3nn  iraucisco  Civil  Usfense  Council,  for  the  latter  was 
a  de  facto  ort^aniaation  serving  tiie  (  ity.   If,  during  the  period 
tliat  iaisa  Oeiires  was  serving  under  the  original  council,  she  was 
injured  in  the  course  of  her  iKsployaent,  she  would  have  been  held  to 
be  an  aiaployee  of  tii»   City,  and  would  have  b«en  t-iven  ISorksaen's 
Co£iipensat.ion»  Applying  this  test  I  believe  that  she  comes  witliin 
the  provisions  of  Bection  161  of  the  Charter,  I.e.  ''.^v^ry  person 
employed  in  tiie  City  and  County  service  sijr,ll  ai'ter  one  year's 
service  be  allowed  a  vacation, etc.,  **  True,  she  may  not  have  bean 
employed  according  to  the  Civil  Service  provisions  of  the  Charter, 
and  the  Civil  Service  CcMOsiission  >  ay  not  have  a  record  of  her  entire 
year's  employment,  but  nev«;rtheless  if  she  was  employed  for  the 
entire  year  in  the  service  of  the  City,  she  Is  entitled  to  her 
vacation  period* 

You  are  so  advised. 

Respectfully  submitted. 


TO:  John  X*  Umlm» 

Director  of  Civilian  D«r«n«« 

cc:    to  Civil  Service  Cosimission 

"  Mayor 

"  Controller 

n 
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SUB<m€fs       Patrick  ^i«ad«  Public  Mimlnlstratur, 

&icl«l£aeid  imiik  Account  %^,SX£.46, 

C«ftr  Sir: 

thl»  urill  &ckno«Ic%6  rea«lpt  of  your  letter  of  ^areh 
2&,   194Si,   trantailttixig  eopy  of  «  eonsBiunlcstloa  d«t«d  Mikreh  21, 
1342,  frojs  the  iii^ells  r»rgo  fcaink  I.  Union  'Irust  Ccaapaiay,   *lth  ecipy 
ef  letter  detec!  aiei^ch  19,   19^,  fren  the  attorneys  far  eeld  ba»k« 

You  requeet  an  opinion  as  to  whether  or  not  the  City 
mmI  Cottnt;^  of  Sen  iraneleeo,   or  aay  oiiieer,   eapioyee  or  <iepart- 
ateat  thereof,  htnu  feiiy  clctim  on  Uxls  eecoiuit,  ead  «jtieth£:r  or  not 
way  fiuty,   obllgatloa  or  reeponeibllity  ettftches,   or  liability 
eouid  «ttaca,   to  tim  City  mtd  County,  or  Bjrty  ofri6»5r,   oaspioyee  mf 
deipertmetit  titereof,  in  eomieetlon  eiu^i  aeldi  «ocour.t« 

iAe»  i-isjasfy  iioyen.  Attorney  £op  Ui»  ?ul)llc  Atistlni sire- 
tor,  l^tee  inferB6e4  rm  tl^t  yUE**  i<«atee  of  Me  office  ime  e&esiined 
ttoe  reeord  of  tj;«  eceoiirit  tuid  the  ei^aeturc  eurd  at   tiie  ielle 
Fergo  Xieok  and  found  ti^at  the  sl^^eture  card  »&s  executed  ^ 
Patriek  i-olanfi  in  1901  as  an  individual j     tJiat  the  title  "Public 
4daadai»trator'*  le  erliten  let  the  corner  of  u&M  eard  and  appe&re 
to  have  been  placed  tiiereon  jaerel^  for  tiie  pwrpoeee  ©f  ideatlfi- 
oatloa  aod  addreee  of  Um  depoeitor;     axul,  furtlior,    tl^iat  the  reciard 
of  tlM»  account  »l»»wa  so  deposite  or  wltiidraw&le  ainee  tl^e  death  of 
Patrick  j>olaiid  ii-t  190&,   except  two  charg&e  «  oim  for  75  ceute  aiad 
oae  for  &Q  eenta,   whiek  are  evidei^tly  bank  ci^art^es. 

Mr*  Boyen  aleo  inXorma  «e  that  li£r.  Inland's  villi,   per* 
tially  burned  in  the  earthquake  and  fire  of  190<>,  haa  been  located 
and  will  be  preeeateu  again  to  tb«  Courts,   with  th«  sitTfi&ture  c«rd 
in  queiition,    to  obtain  a  ruliug  ae  to  whetlxer  iol&iid'a  iseira  are 
entitled  to  tde  account. 

If  the  Court  determines  Uiat  the  «ard  was  e;cecuted  by 
lioland,  there  la  no  question  but  tkMt  Ms  lieire  will  be  neld  en- 
titled to  succeeti  to  tke  aoney  in  said  aecomtt,  unleas  it  ean  be 

shown  t^at  ti;jte  money  belonged  to  tli«  eatates  on  whieli  lie  w^m  ad* 
sdnlaterixt^. 

however,   this  is  a  matter  in  ehlch  tha  city  has  no  la;* 
terest  for  either  the  noney  in  the  account  belon^ged  to  ^*  Iceland, 
and  no*  to  itl»  heirs,  or  it  la  the  property  of  estates  of  «hieh 
he  eaa  the  a<£baini8trator*     If  the  latter  contingency  is  correct 
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the  city  is  not  a  party  to  any  controversy  which  may  exist  be- 
tween iir,  boland's  heirs  and  the  heira  to  the  estates  on  which 
he  administered. 

As  the  law  stood  during  Mr.  Boland»s  administration,  the  au- 
thority of  th©  PulJlic  Administrator  over  an  estate  of  which  he 
was  appointed  administrator  did  not  cease  when  he  ceased  to  hold 
his  official  position,  but  continued  xuitil  he  settled  the  estate 
or  was  removed  by  the  Court. 

See  nOGT-IRS  v.  HOBEHLEIIf,  11  Cal.  120.    lu  that  case  the 
court  said: 

**,,,,, th©  gra/it  o£   adjninlstration  must  continue 
th©  euthox'ity  and  power  of  the  grantee  until 
it  is  directly  set  aside  or  indirectly  revoked 
by  another  appointaieat ," 

As  in  the  case  of  other  adiainlBtrators  (former  G.  C.  P.  1743), 
In  the  event  of  death,  the  court  had  to  issue  letters  of  aujmluis- 
tratlon  in  the  same  manner  as  reqiilred  for  issuance  of  the  original 
letters  of  adifliniBtration  (formor  C.  C.  P.  1426 )j   and  the  de- 
ceased administrator's  personal  representative  became  obligated 
to  account  to  whomever  the  court  appointed  as  administrator  in 
each  of  the  estates  wMch  ho  had  been  handling. 

As  Boland's  duties  and  authority  with  respect  to  the  estates 
which  he  was  liaridllnt,  did  not  follow  the  office  into  the  hands  of 
the  succeeding  Public  Adiainistrators,  the  only  responsibility  the 
City  and  County  of  San  Francisco,  or  any  ofilcer,  employee  or  de- 
partment thereof  has  in  connection  with  said  account  is  that  im- 
posed upon  the  present  Public  Administrator  to  take  charge  of  the 
account  as  uncared  for  property  of  a  person  who  iias  died.  (Probate 
Code,  Sec,  1140),   Mr,  Boyen  states  that   the  present  Public  Ad- 
ministrator only  I'ecently  learned  about  said  account  and  is  now 
proceeding  to  exercise  the  authority  vesiad  in  him  by  the  Probate 
Code. 

You  are,  accordingly,  advised  that  only  the  heirs  of  Patrick 
Boland's  estate,  or  of  the  estates  which,  he  was  handling,  or  the 
State  of  California  hav«j  any  claim,  to  said  account;  that  the  City 
and  County  of  San  Francisco,  its  officers,  Oiiployeos  and  depart- 
ments have  uo  claim,  liability  or  reaponsibility  other  tlian  that 
Imposed  upon  the  present  Public  iciministrator  who  is  fulfilling 
his  duties  with  respect  thereto. 

Respectfully  submitted. 

To :Controllar .  JNQ.  J.  q'^UvoE 

City  Attorney, 

#12 


*    ^- 
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April        16        1942 


SUBJls^Ti  Asseas^^ent  of  Boat  Originally  Constructed 
lor  Sardine  Fls^^iii^,  end  RccLuction  but  uow 
U»«<J  entirely  «»  «   Petroleiaa  Carrl«r# 

Dttar  Sir: 

Thi«  office  Is  in  r«ceipt  of  >our  request  for  «a 
opialon  bsised  upon  a  len^Mty^   statement  of  facia  oontalued  In  a 
letter  to  /ou  from  the  Santa  Crua  Oil  Corpora tion,  regarding  the 

asseasiaent  of  the  "SS  LAKK  i^IKAFLORlS". 

Briefly  the  facta  are  that  this  ahlp  waa  originally 
conatructed  to  do  two  types  of  itfo^'k.   One  wfis  %hj&   cntohiut;  and 
retluelng  of  finrcliaes  while  at  s«a»  and  the  other  as  a  coMiaon 
petroleopi  tanker.   However,  since  1940,  the  tsoafc  has  nevmp   been  used 
for  fisixing  or  reduction  purposes  and  since  that  time  has  been  used 
only  for  the  carrying  of  petrole--aa. 

In  addition  to  tbis,.'^  nd  prior  to  the  first  U&sAmj 
of  ^aroh,  1^41,  a  substantial  part  of  the  fisiiini^  and  reduction 
maehinery  had  been  removed  frou  the  boat  in  order  to  eonvert  it  to 
an  oil  tanker* 

The  question  presented  is  whether  the  boat  may  be 
assessed  and  taxed  by  the  City  and  County  of  3an  Francisco  for  tlie 
year  1&41. 


0  P  I  M  I  0  N 


Section  4,  of  Article  XIII  of  the  State  Constitution 
provides  as  follows! 


"All  vessels  of  more  than  fifty  (50) 
registered  at  any  port  in  this  State 


tons  burden 
and  engei,ed 
in  the  transportation  of  freight  or  pas8en{;er8  shall 
be  exempt  fro»  taxation  except  for  State  ;>urpo3e8 
until  and  Including  the  first  day  of  January,  1955. ** 

Althou^^  the  above  section  has  been  construed  as  not 
Inoluding  fishiuii  vessels  within  its  exer^^tion  (CRIVELLO  v.  COUtVTY   OF 
iAN  DIEGO,  50  A.C.A.,  page  37B)  it  is  apparent  from  the  facts  as 
recited  in  the  above  mentioned  letter  that  the  SS  Lake  Miraf lores 
has  been  held  out  to  be  and  has  been  principally  engaged  in  the  trans- 
portation of  petroleum  oil  during  the  year  1941  and,  hence,  comes 
squarely  within  the  exception  of  the  above  quoted-  section. 


» 


—  £• 


Thi^r^lorm,   jcm  ar«  a4Tise4  that  vLoamr  tb»   facts 
*•  raaitad  la  tiu  aboT*  acationad  lattar,  and  aa  briaTlj  aat 
forth  above  txia  &S  LaJca  KlraXlores  saj  not  ba  asseased  or  tazad 
by  tha  City  and  Coant;  for  tha  yaar  1941 • 


Saapaatfullj  autaMitt*^ 

:iTY  ATfdbftr 


TO:  Tba  Assessor 
fll 


i 


3378 


April  ao,   1..42, 


SVtBJBiSTt     Disposition  of  ^orieys   collected 
by  Coimty  Frobatian  officer. 


'D9&r  Elrs 


BEaui^^T 


Jn  tii©  oas^s  her^i  Inaf ter  xnentioned  fln«s  were  collected 
■&y  tiid  Co\iaty  Probation  ^jfiioer  of  tLe  City  iimi  Co^u•ity  af  San 
Praj^cisco  68  a  conditioii  of  th0  i^rmitlinj,  of  probation.       Please 
a>2Ti«a  «©  wltli  rst^ard  to  the  dlspOBltiou  of  t:ieao  KoriOys, 
Theso  c&ses  and  the  fects  involved  are  as  follows s 

1.        A,   qUILICIl 


Data  of  Judse^^ntj 
Jan:   a^,   iu^. 


Juno   11,   1940 


iscrlpt  of  Juv 


rdt 


Jentoric«j      |^00  ».*    --..^   u«jc.   in 
county  jail.       jprobfetion"  .^'fricer, 

S>«nt©no«s     10  dfays  -  5  d&ys  sua*- 
puruied. 


Haport  of   i^robfetlon  -vfrieor; 

"Alvln  ^TAillci  was  placed  on  ppobstlon  April  7,   1937, 
in  t^partaoat  10  of  tlia  Miinicipal  Coiirt  on  a  cii»rr;«  of  violct- 


503 


V.C. 


SftHJ 


log  Sectio 
or dared  tj 
t«rm6  of  ki.@ 
Departsient  9  of  t;-e 
Fish  and  Gfti£i«  Code. 


Aa  a  cc-iidition  of  probati'>ii,  he  K&e 


R  fin©   of  ^S5,00,        Ji©  fBiled  to  oosxply  with  th« 
probation  aiid  on  itovmsbtiv  25,   1037,  app-earod  In 

:4tjinlcip£>l  Coiirt  cLaa-'tjod  wit:,  vioi&tixiij  tb« 
At  t^iat  tlj3©  h&  was  also  brouglit  Into 


|>epart).nout  10  for  violating  probation,  and  Is©  only  paid  C-.5,Q0 
of  hie  fine,        .)n  ti^at  d&to,  liQ   paid  tbe  b&l&riO«  of  iiis  traffic 
f liio  Into  ttils  office  and  waa  placed  on  probation  out  of  Lepart* 
jmnt  9  to  pay  a  fine  of  £100,  of  walclx  |20  was  paid  that  date. 


For  a  tii'«   he  .  i&de  rs-^ular  pay.^i«nt«  on  Mr  fi;s«,  b'.it  fijially 
beea^rse  dftliuquent  in  pa;fin£|  aj;id  reportln^j  and  a  benei*  warrant 
was  Issuod  for  violation  of  probation  on  July  38,  1958,       lie 
was  keld  in  custody  over  nitint  and  let  ^o  witii  a  wamijiii*       A 
second  warruiit  was  ia8u@d  I^ceisibor  1,  1&5S,  and  he  ivaa  again 
let  go  vi-it...  a  w&ralas,       iie  was  arrested  a  tiilrd  ti;ie  on  a 
beneti  warrant  June  14,   1940,  at  «hici;i  tixie  lUs  probation  waa 
revoked  and  ixe  was  aentenoed  to  5  ^'ays  in  the  County  Jail, 
At  tl^t  tisw  ii»  h&d  paid  IfSO  of  Ms  fine,** 


2, 


BRSCE  B,   JE^lBKy OK; 


Pete 


of  ^  Judj 
karc.  - 


[mentt 

.2,    l'^40 


Transcript  ot  Ji 
iientencej     ?Im 


5nt 


of 


rtecordt 


»2» 


f7&  mmpmnSmd  and  coxirt  ordor^ 
defendant  on  prcbatioi:i  for  a  period 

or  fciiTtte  EKjiit-'-s  to  pft-^'   fino  and 
laake  restitution. 


^Ra|>ort.  ^p£  i*FotmtXmt  ul'l'leoy» 


*Bruc©  Tenbrook  fuisl  21arr7  Uay@i*s  wor©  plaoed  on  pro- 
bfiiticm  March  12,  1;*4Q,  for  a  period  of  90  days.  As  a  aondition 
of  prol>&tl<m  t>i©y  «fere  oxHi<ared  to  pay  I'iiiea  of  iilQQ  «acii,  of 
wiiicii  ^75  was  8uspe;\iu«u,  fcnti  to  Kt&ke  rsstltution  in  the  aiiiount 
of  ?17.50.  Tii©y  reported  rogularly  to  t  hia  departnont  dtoring 
tlmlr  probtitioitiary  period  and  paX4  thair  flues  ana  restitution 
la  full.'' 

3.      iRViHO  ucoaami 


D«ts  of  Jud^^g^tnt ; 

Oct.   19 »   1940. 


Transcript  of  .''• 
S6nten.c«s      PiJii 
in  Uouray  J&ll, 


until  Kov.  I'J.  1940. 


'--it  Hocor dt 
"  or  ^d  dsje 
hx© cut Ion  stayed 


Nov.   19,    1940. 


S«ntene«i      Judrpracnt  modified  « 
#50  of  fine   s;Aaip05  ded  end  co.irt 
opdsrs  defendant  on  pr ab«t lor!.. 


Ragiort  of  ProbRtion   .fflcart 

"Irvin  ;  l«ov*o«fan  w&a  placed  on  probatioii    )ctober  19, 
134a.        As  to.  coudition  of  probation  ho  wae  ordered  to  pay  & 
fixie   of  vl-'vJ  ^'Td  restituted  in  Vim   Rmount  of  C  52.70  to  be   collected 
for  the  Stat«  Dep&rt/aent  of  i3.sjploy5a«nt.        .m  Ilov©i9bc»i»  19,   liMO, 
tiio  coxirt  laodifiad  its  oiKior  ,:;rsut  11145  probatioii.  to  t.vcGowan  und 
reduced  the  fiiie  to  050.       Ti^  fin©  of  150  has  been  p&id  in 
full.       I4ci>c«if&ii  is  still  on  probation  end  continues  to  report 
to  t^iis  office.       il«  etill  ow«s  a  bulanc©  of  ;j:6.9S  restitutioi**'* 


4. 


OEUHGE  HOLItSTiailJ 


S&te  of  Jucggjtinti 

June  lo,   li>41. 


fraixiacript  of  Jud^ent 
^entente© V"  libOQ 


fin« 


lecordj 


»   w 


^■250  forthwith 


and  belanoe,   ;:250,  paid  In  on©  year, 

ell  tiirougii  probation  ddpartT.t«nt. 


•Ooo.--,?^©  !Toll»toln  »as  plticed  on  prc^batio  <i  36  , 

1941,  for  a  period  of  on©  y«ar  for  violatiiKc;  Jiectl  ^41  of 

tiie  Buainasa  and  Prof easioi  .al  Uode.       Aa  a  condition  of  proba- 
tion, ha  «as  ordered  to  pay  a  fin®  of  |500,  all  of  wiiich  has 
baen  paid." 
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S»lt^fci«&  ISOS.l  of  the  F«n«l  Cod®  prpvidee,   in  i>ftrt, 
&s  follows I 

^Dispo.  '  o£  ri;-eg.       Any  other  provlelor;   &£ 

law  to  the  c      __    ry  jibt»'it;--^t«isidlus,  all  fines  collected 
by  a  county  probation  officer  in  cny  of  tbo  coiii'tg  of 
this  State,  &8  a  cuncltlon  of  the  t^rantiiig  of  i'Tobatlon, 
or  as  a  part  of  th©  tersus  of  probation,  ehall  be  paid 
liito  the  county  treasury  nnrl  pieced  in  tijs  fi«ner«l  fund, 
for  th«  us«  and  bonaflt  of  ti;*  county, *• 

X  iiave  examined  th«  faetn  of  ©&©!%  of  tix4»  foregoing 
cacoe.       It  appears  tiiat  in  each,  liistenoe  fines  wwr©  essessed 
by  ti*e  cuart  aiid  coll«ct©d  by  tiiu  County  Probation  Officer  as 
a  condition  uf  tl'i^  i;raj:itlrig  of  the  probation.       in  vie*-  of  the 
forecoitifi  it  la  lay  opinion  tii&t  each  of  these  cases   is  dlrsctly 
witixiu  tlifi  scope  of  the  quoted  paragraph  of  sect  Ion  ISOS.l  of 
tiie  Penel  Code.       Tiins,   trv®  ©uaa  derived  fr<yv\  tie  finajp,  .In 
ti^Gsc  ct.eos  should  be  placed  in  the  general  ftmd  of  the  City 
an<3,  Oounty  of  £ar»  Fra:;ciaGO  for  the  use  and  benefit  of  t  .© 
City  aiid  Couiity. 

I  have  had  eelled  to  tay  attention  the  opinion  of  the 
Attorney  General,    dated  Fobruery  4,  1942,  but  thB   f{.ct«  upon 
which  the    Attorney  Gentsral»e  opinion  is  predicott'd  appear  to 
be  different  froiJi  the  facts  la  the  foregoing  case»,  henee  hie 
opinion  has  no  application  here. 

Recpoctfully  submit  ted, 

cTfrmmtm- — ^ 


Controller 
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April  24,    1942. 


SUBJl£Ca'}        Affidavit*  Filed  with  Abetracte  of  Jiidgraent 
Under  C.  C,   P.   710. 

Dmur  Sir: 

You  have  req\u»sted  an  opinion  as  to  whether  th« 
attorney  for  a  judgEDient  creditor  may  sign  the  affidavit  re- 
quired by  t?ection  710  of  the  Code  of  Civil  Procedure. 

OPIiUJK. 

Ordinarily  an  affidavit  may  be  made  "by  any  per- 
son who  hue  knowledge  of  the  facte j  but  in  deteralning 
*        generally  who  can  make  a  particular  afridavlt,  refereace 
;        efaould  alwaya  l>e  taade  to  the  statute  preBcriblri^^  or  pejrmit- 
(        tir%.  Its  use»  beeauae  If  the  statute  states  who  si:uall  or  may 
I        make  the  affiaavitj  it  can  he  i>iade  Ly  such  person  only. 

(1  Cal.  Jur.  654,  citing;  Steinbach  v.  Leeae,  27  CpI.  295). 

Section  710  of  the  Code  of  Civil  Procedure  pro- 
vides that  tlie  jud  :nent  creditor  riay  file  ftn  aljstract  of  judg- 
aent  and  "an  aif iaavit.''   It  doe^e  not  ejcprasaly  require  that 
the  affldavTt  be~made  by  the  Judgment  creditor  himself. 

^ou  are  accordin^,ly  advised  that  an  affidavit 
i^aade  by  counsel  fer  a  Jucl^eut  creditor  is  not  objectionable 
on  the  j$rouiid  that  it  Is  made  by  the  attorney  rather  than 
said  creditor.    It  should,  however,  contain  a  statement  that 
the  attorney  has  full  and  complete  familiarity  with  the  facts 
connected  wit'  the  transaction  ami  that  the  alle^ied  non-os^.ent 
is  wlti^kln  tiie  knowledge  of  the  attoraey.   It  should  also  set 
forth  some  ^ood  reason  why  the  affidavit  is  not  made  by  the 
party  himaeli .   In  case  of  doubt  as  to  the  application  of  this 
general  rule  in  any  i^iven  case,  I  shall  be  ha  py  to  estemine  the 
affidavit  in  question. 

heepectfuliy  subsaitted. 


City  Attorney, 
lot  (controller, 
if  13. 
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April  24,  1942. 

SUBJECT:   Successive  Levies  under  Section  710 
of  the  Code  of  Civil  Procedure  by 
Union  Credit  Company  and  in  Gray  v. 
Gray. 

Dear  Sir: 

You  have  requested  an  opinion  as  to  the  effect  of  suc- 
cessive levies  upon  wages  owing  to  an  employee  of  the  City  and 
Covmty  of  San  Francisco,  and  cited,  as  an  example,  a  case  where 
a  levy  was  made  tinder  a  Municipal  Court  order  on  January  21st 
and  a  levy  vmder  a  Superior  Court  order  on  January  29th. 

OPINION. 

The  attachment  of  money  owing,  though  not  yet  due,  is 
authorized  (Trow  v.  Moody,  27  C.  A.  403,  150  P.  77;  Brainard  v. 
Ro.sers,  74  C.  A.  247,  239  P.  1095),  but  the  attaching  creditor 
takes  only  the  rii^hts  and  interests  the  debtor  has  at  the  time 
of  service  (Bunnell  v.  basich  Pros.  Construction  Co.  43  A.  C.  A. 
647,  111  P.  (2d)  358).    He  stands  in  exactly  the  same  attitude 
in  relation  to  the  [^jarnished  fund  as  does  the  jud^ent  debtor  and 
can  enforce  only  such  ri<^hts  as  the  debtor  miyht  enforce.  (Estate 
of  Bennett,  13  Cal.  (2d)  354,  90  P.  (2d)  84).   It  follows  that 
the  liability  of  the  garnishee  is  determined  as  of  the  time  of  ser- 
vice of  the  writ  (28  C.  J.  244),  and  he  v/ill  be  held  only  for  debts 
then  owing  or  property  in  his  hands  (28  C.  J.  244,  citing!;  Norris 
V.  Burgoyne,  4  Cal.  409;  Johnson  v.  Carry,  2  CafT  33;  Steineck  v. 
Haas  Baruch  Co.,  106  C.  A.  238,  288  P.  llo4). 

Vshere  several  garnishments  are  issued  against  the  same 
garnishee  in  behalf  of  different  creditors  to  reach  the  same  prop- 
erty or  fund,  their  priority  is  detennined  by  the  time  of  service 
of  the  writ  or  summons  on  the  garnishee  (28  C.  J.  257).  The  levy 
of  the  Union  Credit  Company,  filed  on  January  21,  therefore, reached 
only  the  amoxint  owing  to  Matthew  Gray  as  earned  wages  at  that  time, 
but  is  entitled  to  priority  over  the  garnishment  in  the  matter  of 
Gray  v.  Gray,  which  might  attempt  to  cover  moneys  due  for  the  same 
period. 

Pursuant  to  the  provisions  of  Subd.  2  of  Section  10, 
C.  C.  P.,  it  is  the  duty  of  the  Controller  to  pay  into  the  Court 
which  issued  the  abstract  of  judgment  the  whole,  or  such  portion 
of  the  amount  due  the  judgment  debtor  (the  employee)  as  will  satis- 
fy in  full  or  to  the  greatest  extent  the  amount  claimed  in  the  affi« 
davit  filed  with  the  abstract  of  judgment.   If  the  whole  amount 
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Is  not  paid  Into  Court,  the  balance  Is  due  the  employee.   If  more 
than  the  amount  of  the  claim  is  paid  into  Cowct,    the  overplus  may 
be  dealt  with  by  the  Coxirt.   If  the  total  amount  due  the  judg- 
ment debtor  (the  employee)  is  not  paid  into  Court,  a  subsequent 
levy  or  notice  attaches  to  the  balance  and  it  too  should  be  paid 
into  cotirt  to  be  dealt  with  in  the  matter  of  the  second  levy. 
If  the  total  amovmt  due  the  debtor  (the  employee)  has  been  paid 
Into  Court  under  the  first  levy,  although  the  statute  is  silent 
on  the  subject,  it  appears  to  me  that  it  would  be  good  practice 
to  advise  the  Court  having  jvirisdiction  of  the  second  levy  of  the 
payment  to  the  Court  having  jurisdiction  of  the  first  levy. 

You  are  accordingly  advised  that  in  such  a  case  as  that 
cited,  you  should  pay  the  wages  due  the  employee  up  to  the  21st 
of  January  to  the  Clerk  of  the  ii^uniclpal  Court,  and  the  amourit 
earned  betvveen  Jsuiuary  21st  euid  29th  to  the  Clerk  of  the  Superior 
Court. 

Respectfully  submitted, 

JOHN  J.  an'QOLi: 


City  Attorney, 


TO:   COiff ROLLICK. 
#12 
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April.  29,   1942. 


SUBJECf »      m  Wm,  Apppovi*!  by  Art  Ooflwiesioa 

or  iixp«ridltar©»  ;a«tde  for  st,   Patrick's 

Day  fajid  P&tivQr  Yorke's  iMmorieil  Service. 

i 

J  Dear  Slrst 

r 

I  ^ve  your  letter  under  date  of  April  24,   1942, 
jreadlng  as  follows  s 

"At  a  regular  sseating  of  tii«  Art  Coirimission  li«ld 
on  February  11,  1941,   tijs  Art  Coiatalssion  passed  tLe 
follow liv:  iiesolutioii: 

"#343-1^41  S 


► 


!> 


"RiiSuLVJapJ     That  li»  the  futiAre,   the  Hunicipal  BarUl 
of  Saii  Francisco  will  perfona  in  Concerts  oxHy  at  Civic, 
Patriotic  and  i^Axlauttiropie  affalx^s,  uniier  the  spouftor- 
8i*ip   jf  t].e  Gity  ai«i  County  of  S&ii  Frax;cisco,» 

"Upon  aotioji  duly  made  and  seconded,  said  nesolu- 
tion  mmt  with  tl':^  unaxii.'ttous  approval  uf  the  Cois^iselon* 

^Jn  i«areh.  of  tliis  ;yesr,  Mr*  J,  Eiaaet  fiayden,  Uiialr- 
tmn  of  the  I'^ueic  CoaKtittee  of  the  ;,.rt  Cost>nisalon  ordered 
tbe  liuaicipal  lienk  to  perfojna  at  the  followinij  functions  j 

•March  22,   1942       St,   Patrick's   I>ay  Parade 
"Karch  2»,   1942       Father  York©  i«e.iiorlttl  iiervioes 

"At  a  regular   aeetlnn  of  the  Art  CoiKaisslon  held  on 
April  22,  1942,  Mr*   riayden  presented  to  the  Art  Co^miilsslon 
the  bills  to  cover  the  above,       i'Uo  Art  CoiTSiission  refused 
approval  for  payraent  on  ttio  i^^,i»ounds  ti^t  tiiese  two  func- 
tioixs  tsiere  not  wltiUin  ti;ie  scope  of  the  Art  Coa^lsslort's 
policy  as  established  by  ttse  resolution  passed  on  February 
11,  1W41. 

"Ur,   Hayden  haa  reqvjested  your  opinion  as  to  wib^ti-er 
the  St,    Patrick's  Day  jParade  aiid  the  }•*  tiior  Xorke  JiSeawrial 
services  «ore  affaire  of  a  Civic,   Patriotic  a«d  piiilan- 
tiiropic  nature," 


O  f   I  I^  I   0  M 

Section  46  of  th«  Ui»artor  regulates  the  powers  end 
dtttlea  of  ttio  Art  Go^'iniiffision.        Pertinent  to  the   subject  ot  tne 
present  inquiry  I  llnd  the   rollowixi{^  provision  in  the  soetioii: 

"The  eoaBBiiesion  eLfill  supervise  arid  ccKitrol  the 
©Arxsriditiires  i^de  by  the  hoard  of  iin(H^rvinor&  for  ::susle 
buxd  tli©  ftdv&Jiceaont  of  art  or  jiiueic.'* 

la  the  1941-1^42  Bud^^et  istiiaete  I  find,  aiaeng  other 
ttmtmp  tiw  following} 

"sfemlcip&l  B&n^,     ilT^OOO^uO. " 

A»  far  as  the  priated  bud^^et  tjstiis&te  is  concerned  this  antoimt 
is  not  broken  down  into  particular  itejas, 

I  &lao  lind,   in  the  Annual  Appropriation  Ordinance 
for  1^^41-1942,   uiiuer  the  dlloc&tions  ciede  to  tiie  Art  Coiasxisnlon, 
tise  sfcid  S'um  of  C^17,000«U0  for  the  .ttinlcipel  aand. 

I  mitiersteni."'.   ti^at  the  /iunicipal  B&n&  wee  brou?>^ht  into 
service  on  l^i&reii  22,   lU4iJ,  for  St.   Patrick's  ray  Farede  fend 
ftg«in  on  /4arch  29th  of  t<ie  saae  year  for  Fath^ir  Yoi'ke  Meaoriftl 
Services  at  th«   IjiattuieQ  end  suii^ieetioa  of  ;^ir.    u,  ih^aaefc  il&yden, 
Cheiroftn  of  the  Music  cori-ilttee,   and  t^riat  tlie  bend  tme  now 
preeeiited  its  expense  accoait  la  reimbiirsen^nt  of  the  services 
rendered* 

I  f-iu'ther  aoto  ti^i©   st&te>jent  cor  teinod  in  your  letter 
above  quoted  thai.,   on  February  11,  1941,   the  Art  Coisiiesion 
^ssed  a  resolution  tc  the  effects 

**Tlifit  in  ti':e  futMre,   the  Munlclp&i  Band  of  Sen 
Frsncisco  will   rjerform  in  Concerts  only  et   Civic, 
Patriotic  tind  Philanti;jropic  affairs,  under  tii©   spon- 
sorship of  the  City  arid  County  of  San  F  raiicisco,* 

Wiiether  ttm  pax«de  held  <ki  St,  i'atrick's  Day  and  the 
Meaorlal  cervices  for  Father  Yorke  coije  witMn  tiic  eatosory  of 
civic,   patriotic  fend  pliilfcutnropic  affairs  is  u  question  «■  ich 

your  Oox^aijjsioa  aiuet  deter.-;inc.        arai.ting  ti^at  ««  may  elimin- 
ate patriotic  and  philanthropic  affairs,   tiie  question  arises 
whetiier  or  not  these  celebrations  cuBie  within  tit©  ©etei^ory  of 
civic  affaire. 

A  civic  oelebration  or  a  civic  affair  is   one  in  Wiiioh 
a  eonsidearable  nuifiber  of  the  cltiaens  of  a  city  ¥;auld  he  int«sreated 
in  or  one  which  rniijht  be  arrariijed  t  >  honor  an  outstandij~(g  citiaon 
of  tiie  city.        Ooirsg  back  in  history  to  almost   the  very  orgRui- 
2&tiun  of  our  city,    it  lias  been  tho  oustoa  to  zxave  a  celebration 
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In  houor  of  St,   ?»triek»s  pay.        In  this  oftlebrRtlon  u  l&rgo 
na.TJ>«j:'  o£  porsox-is,  ivitkaut  regard  to  iuitioriS.llty  or  creed, 
join  to  do  honor  to  oii®  recognised  tiaroTJii;hout  th©  world  as  an 
outstanding  character  and  one  wiso  n&n  loft  on  the  iiistory  of 
t!i«  world  an  iaprlnt  recognised  in  saost  of  the  civillaed 
coxmtrloa  a:«i  especially  reco{5;nlsed  in  th©  United  Statas. 
On  jaany  oco&siona  In  t2:>e  past,   the  Bo&rd  of  S^jpervlsora  has 
seen  fit  to    .lv»  r#eocnitir>n  to  a  civic  celebration  in  honor 
of  St.   Patrick* a  i>Ry  but  fron  an  inveatigation  of  taa  reecrds 
of  tha  Bc^rd  it  would  £pp«&r  tlsst  tiiie  was  not  doiw  for  tiie 
celebration  held  on  iitercu  22nd  of  titis  ysar  but  tl.at  a  group 
of  ©itieens  of  the  city  took  it  upon  thtessolvea  to  arranije 
the  celebration.       The  public  cjenorelly  arid  varloixs  ori^saiza- 
tions  wei»e  notified  to  participate   in  this   celebration  and 
they  did  so  participate.       The  celebration  included,  not  only 
a  parade  on  tiio  dfat©  of  mveh  22nd,  but  also  literary  exercis««s 
held  in  tl*e  Civic  Audltoriua  and  otirier  functiorijs  tc  which  the 
general  p-ablic  h&d  accaea. 

Therefore,    I  mn  of  tiaa  opinion  tnat  ti;e  p&r&6&  held 
on  ^rch.  2Snd  of  tJie  present  year  was  a  part  of  a  civic  affair 
and   therefore  ©omee  within  th©  provisioxia  of  yoar  resolution 
of  February  11,   lu41. 

Tr*0  Fattijjr  Xorke  Memorial  Services  imve  been  held 
eacii  year  for  th©  past  eeventaan  years.       They  incltid©  both 
XHjligloua  and  ©ivic  activities.        It  is  adiaittod  trjfct  no 
servlcee  were  rcndur^id  by  the  ^-itiniolpal  Band  at  any  relijjloua 
affair  bat  its  services  ware  coutrlbuted  to  a  psrade  for  txiO 
ausiofel  fciid  literary  exercisee  held  at  thi?  ijrave  of  Fatiisr 
Xorke • 

k  etateiaint  from  tm  to  tha  cffeot  that  ^ther  Yorke 
Vim  Ma  outstanding  citlsen  of  Ss^n  Francleco  ia  scarcely  neoasa* 
ary  at  this  tiiaa  for  the  reason  thfet  h«  has  been  ncolalrfied 
such  jiuaiy  ti;ties,  not  o.ily  duriug  his  life  but  also  after  his 
death,    and  if  a  coneidarabie  nuaber  of  people  see  fit  to 
keep  slive  his  saamory  and  to  coiasaaBorate  tlie  b  er^lcea  be 
rendei^d  to  'Jan  Francisco,    It  appesra  to  lae   tr*at  tiils  la  In 
the  nature  of  a  civic  affair  imd,  like  the  celebration  for 
ijt.   Patrick's  Bay,   ie  a  civic  affair. 

As   I  iifcve  heretofore  indicated,  the  bud|;at  f^nd 
eppropriation  ordinance  contains  an  itea  of-  $17,000,00  for  the 
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IJunicipal  Bund  hn&  If  t^^  Art  Ceusalaslon  d»«lr«d  to  «T&il  Itself 
of  tJh«  a»x'Vices  of  the  b«id  for  th©  two  oeeasione  r^Qntioned,    I 
CU51  of  the   opinion  that   the  eppzN3vt.l  of  the  expimdituiHss  of   tlxe 
ueoaesary  K-mounts  to  provide  mjsic  on  tiie»e  tv^o  oco&sioua  woiild 
cojsaj  within  tiio  eutiiority  Yosted  In  th©  Ooa-ilaBion  by  th«  ori&rt«z> 
lantpiai^e  ftbove  quoted* 

Por  your  future  guidance  I  would  stfete  that  poaslbly 
it  would  be  better  prectio©  that,  before  these  expenditures  are 
■aade,   their  approval  be  obtained  by  e  vote  of  the  Coasaijiaion, 
but  ixjeee  ©xpendl tares  fiaviii^i  been  fii*ce  it  is  aow  withlr\  the 
power  of  the  Art  Co;mnii?slon  to  approve  th©  expenditures  &nd 
order  tne  peyraent  thereof. 

Very  truly  yo'ars. 


Orl^  ATTuK;ISY, 


To  tiae  • 

Art  CoHSssiasion. 

^opy  to  - 
The  isSeyor. 


I 
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fifty  1,  1942. 


SUBJl^CTJ      In  Re,  Sick  Ija&vo  tor  Eaployoe 

pr©vioii«ly  injured  In  Llrae  of   Duty. 


D«er  Sipj 

1  have  yovu*  letter  to  which  ie  attaciied  &  letter 
&ddr«8e9d  to  you  by  triO  IJeiyfttier  of  txiS  municipal  licilway, 
the  latter  letter  readlas  as  follows j 

"on  July  24,   1936,   tiiO  above-imaed  conductor 
(?:dward  J,   King)   eufrered  an  Injury  in  line  ojf  duty 
*•    .Oil  resulted  la  aaputatiau  ot  kla  lert  let;  approx- 
Liatoly  five  end  one-i^lf  Inoi^ea  below  tiM  kn««. 

*'ljie  £sade  application  to  ti^   Industrial  Accldont 
Ca-3!:iiti8ion  for  a  rata,  aixd  on  Uo\m±)er  29,   1938,  he 
reooivad  an  award  of  |;2£,23  weekly  be.jlnnln/j  Au^jiist 
1,   1936,  imtll  196  weekly  peyiaents  ware  "^B-dQ, 

'*An  artificial  lec',  waa  xaada  for  av,   Kln^i,  and 
he  rotumed  to  work,   »nd  was  asslt^^nod  to  duty  as  a 
towerasan  on  January  15,   1:j39,  with  the  result  tiict 
for  soae  tlia©  h«  waa  drawini;  both  co;  onset  ion  ii\ 
accordanc©  with  tha  award  of  th©   Industrial  Accident 
Coi«ssis8ion,  and  pay  ec  a  towersan  with  the  ^-^jnicipal 
Eallway* 

"On  January  14,  1943,  ^ir.  King  fead  «  racowance 
of  trouble   due  to  his  foraer  injury,  with  t^^  reexilt 
tiiat  ha  l%ad  to  bo  fitted  with  a  now  artificial  l«g, 
which  waa  furnisiaad  by  the  Kotireiaont  Ityetem,  and  was 
off  duty  frora  Jamiary  14  to  l-dstrch  IC,   1042.        H©  haa 
now  made  application  for  sick  loava  with  pay  due  to 
the  fact  tii&t  ji©  has  received  tise  entire  aaouitt  froa 
tlas  Retiroiodnt  Systeja  wi.ich  was  awarded  by  the   Indus'* 
trial  Acc-ideit   Coaaslaeion  for  this   ixijury. 

"There  nas  been  a  question  in  ay  mind  as  to  wiiet/ier 
or  not  he   is  entitled  to  sick  leave  with  x>av  ijy  reason 
of  tiie  folloYsinf:  quotation  n^on   tne  Sick  Leave   :)rtiin&;:cej 

"•Section  7.       Absence  due  to  Pisability  Caused 
by  Illness  or   Injury  Arisini^  Out   of  and  In  the  Course 
of  r^Tjployaent.       officers  or  employees  of  the  City  end 
County  of  San  FrajEiciseo  who  are  absent  froia  duty  beoaur^e 
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of  disability  &risiii{i  out  of  and  in  tha  course  oi' 
ti)Glr  ©nployoont  shall  be  ijoverned  by  the  pravlslorui 
of  the  Workmen's  Gop^p^nsat ion  Irsura'ice  aswi  Safet/ 
Act  of   fciie  Stete  of  Calirornle  awd  such  rules  as  may 
be  nade  under  authority  thereof  by  the   Industrlii. 
Accident  ^ommiiasiorij     and  the  allowiirice  of  benefitc 
and  lesves  of  abaence  to  said  persons,   in  accordance 
■s?ith  th«  provlsl.5j>8  of  sRlfi  set,   Erfell  be  iuivier  the 
Jxorisdiction  of  the  Ketiremsnt  Boerd.* 

"In  view  of  this  unusual  situation,   I  would  Biisgoiatt 
that    the  ;^.tter  be  »«f erred  to  the  C  Ity  i:  ttorriay  for  ftn 
opinion  before  we  apirove  hie  request  for   sick  leeve  with 
pay." 


0  F  1  F  I   :j  S 


In  this   inquiry  thisre  is  only  one  question  to  deterraine 

t'oee  the  present   Incapacity  of  tiie  eiaployee  coate  with  tlie  pro- 
vlsloae  of  Section  7  of  the  Sick  Leave  urdlroaacef 

?hex>e  can  be  no  question  that  the  origi^ial  injury 
BiiftBT^A  by  the  employee  on  July  24,   1^36,  aroso  in  the  course 
of  his  emplcyaiesnt,   and  that  the  onponcatlon  allowed  by  the 
Industrial  Accident   Corrcaisslon  to  coapensate  for  thpt  Injury 
was  prcperly  allowed.       Tliat  coiri^jensatlon  was  not  only  for 
the  loss  of  eamiiiijs  s-afte.vdC  during  actual  disability  but  also 
included  a  peraaainent  partial  diaabillty  rating  to  compensate 
for  the  lost  leg.        The  order  of  tiie  Go^mnisaion  provided  fully 
for  both  of  tiieae  lossos  and  evon  went  fiirthar  and  provided 
tjmt,   if  in  tiie  eoupse  of  tijne,   a  new  artificial  liato  was 
necessary  by  reason  of  tii©  shrii^kajje  of  the  at-orip  of  the  ampu- 
tated lan»   tlie  artificial  lijnb,   toj^eth'  r  wlti    neoessar?  nedical 
or  surgical  treat-ient  should  be  furnisi.ed  by  the  city.       tfhls 
has  been  done. 

Tha  allowance  jnade  by  the  Comtnission  provided  for 
ttm  pn^fwmnt  to  ti'Ji  eaplo::'ee  of  |22,3S  pt^r  week  for  196  weeks. 
Sow  taach  of  this  a^soont  Kas  to  coropene&te  for  ti^ae   lost  by 
reason  of  tiie  inji^-y  and  how  siuch  was  to  co  .pensate  for  loss 
of  future  earning  capacity  by  reason  of  the  lost  lirab,   is  not 
stated  in  ttie  order.       Howevor,  whatever  a.^nmt  was  allowed 
for  tr:.e  loss  of  the  Xl?i^  wes  not  allowed  to  corjpensate  for 
futxir©  siclmess  evtm  If  the  same  jaigi^t  be  t  raced  to  the  loss 
of  the  liiab. 

Til©  iforksien's  Co^-ipe:>satlon  Act  provides  what  may  be 
taken  Into  cor.slderation  in  detertainlng  an  award  for  toaporary 


-:v. 


partiftl  disability.       fitm  Seotiori  46S7  of  tne   Labor  Code  which 
x^ftde  as  foXXcvras 

cisebllitj,    c"        '  iitilonV        in  cJaaWaf  "teiapoi^ary  partial 
disability  tC    -  ,.-"Icl7  loBB   in  wa^^es  Siiall  ooaaiet  of 
the  dif  f  esrenc©  fcetwe«n  the  avorac®  weekly  «  ariiiiiija  of 
th©   inj-ai»ed  empljoyeo  and  ti-o  mreekly  artount  which  th© 
injursd  ei/sploy®©  will  probably  be  ablft  ti>  earn  diring  tins 
disability,   to  be  detanalKSd  in  view  v^f  tLe  nature  and 
extent  of  tli®  Injury.        In  oor'putlr-g  sucsh  prababi©  aaminss, 
due  rteji&rd  sii&ll  be  f.;iv©n  to  tae  ability  oi    tii©  Injured 
employes  to  eo..-ip@fc®  in  an  open  labor  vmrkefc.        If  «vldence 
of  dxaet  loea  of  eaniiii|;s  is  laokiug*   sucii  ?.'ee^ly  loss  in 
wagaa  ina>-  b«  oorsputad  fro^a  the  proportionate  loss  of 
phjfuicel  ability  or  earning  power  caused  by  tha   injury." 

And  what  vmj  be  taken  into  cortaideretion  in  ssaking  an  9i^a,rd  for 
panstanent  partial  disability.       Sae  Suction  46C^  of  tii&  Labor 
Code  wbieh  ra&da  as  follows s 


to  be  cor'.aidered  in  detertrilnlrig 


» 


fBrcentR^e  of  par •  -.a neiit  disablllt^yg^^     ::.a!-Q c-.i la^   adoption 
y  CO-'-  ■■ '- •' -^loT^;     ^i^ubiie  .'- ■  ■  -  ."  - cfclor-t      Prlm^acie'  ^yiden 

In  'dc  7;u.£;   tl  ©  psrcv  T  o'^  pWr^-janei'rtT 'dl!3e1jllity7' 

accouxit  si^Il  be   taken  of   Ui®  ijatare  of  tiie  physic&i 
Injury  or  disf i^jiira-fiont ,   the  occapation  of  the  inj\a*ed 
e^iiiloy©®,  and   Uis  a<j;e  at    tii®  tXnas  oi'   such  injury,   curt- 
alderation  beiuiS  given  to  the  dli^iijiisiidd  ability  of  «uch 
Injured  employee  to  coiapete  in  an  open  labor  jnarket. 

**Tii6  ooiBffaieaion  jxtey  prepare,  adopt,  and  f  rom  tiaae- 
to  tias©  a.-iiond,  a  sciiedule  for  th<e  aeteminatlon  of   luo 
peroentai^aa  of  perfiuauent  dieabliltlos   in  accordance  with 
tills  8eotic»i.       Such  echedula  siiall  be  available  for 
public   inapeotion,   oayd  witiiout  forsaal  inti'oduction   in 
evldei^ce  si^ll  bo  prijaa  faci«  evicionce  of  tno  ptifrcanta^je 
of  per^mnont  dia&bility  to  be  attrributed  to  eaeh  Injury 
Covered  by  tiie  selioduia." 

It  is  quite  evident  tpou  t'sm  text  of  these  aectiona 
that  sicl-oiess  of  tri«  injured  ©siplo^'oe  Wi,  Ich  riifiht  ariee  after 
the  expiration  of  the  uayt-mnts  of  tii©  award  ccmid  not  be  taken 
into  ooiisidsr&tion  in  fixliig  tiie  ax^imt  of  tlie  award,  unA  that 
no  part  of  tir^e  award  wae  baaed  on  any  anticipated  futiire  illness. 

I  have  given  much  conaidex*tttion  to  Section  7  of  tiie 
5ilck  L^ave  -/rdiuance  quoted  in  ilr.  Scott's  letter  und  I  am  of 
the  opinion  tintt  this  section  has   to  do  with  caa«3  where  Injury 
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is  flustainecl  in  the  course  of  si^pXoymont   and  ttie  esiployee  o«n 
b<i  oo!up«tuiat«(^.  tiirou^',h  ti«8  agency  of   tixe   Iridi^strlsl  /^coident 
COBBilssJLon*       i>uch  1&  uot  the  case  in  tlto  pre^e^.t   Inquiry. 
The  Commisaloa  li&s  lost  jurisdiction  of  tiiiS   case  ^)d  eannot 
gifHRnt  rurther  relief. 

You  are  tiaerafor©  advlssd  tiiet  in  i5sy  opinion  t4r.  King 
la  ftntitled  to  tn&  'ben«sfits  of  iiho  Slek  r.sttv©  (tfdinRnce. 


"DTijurs  very  truly. 


To  tb«  - 

3l«a&gor  of  I?t  ill  ties. 

Copy  to  th»  - 

Olvil  Service  Coiiia£»ii«ft« 
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May        1  1942 

SDSJSG1?;      Status,    power-a   and  duties 
oi    til©  I4,brary  CoswEftXsslon 
with  vsp^at  to  'oequest  under 
will  of  Alfred  Fuhnsan,    deaeasexJ, 

Gentlemen} 

fhia  office  ia  in  receipt  of  a  request  £or   an  epinlon  as 

follOWB! 

"The  Library  CojB«ls«ion  requeata  your  opinion  with 
respect  to  the  following  qaestioiaa  «Uf;iie»ted  by  the  bequest 
made  in  the  will  of  iillred  Fuhrinan,  deeeaaed,  to  the  Qity  and 
County  of  iian  Francisco  for  certain  specified  purposaa. 

1,  1»   the  Library  CoEaaission  really  a  trustee?   Is 
It  not  rsttner  a  beneficiary  of  the  trust?  Or  an 
agent  of  the  City  j.  County? 

if  It  is  a  trustee,  together  with  the  Pnrk  CoarariisalGn, 

£,   What  la  the  extent  of  the  trustee's  rl;iit  to 

custody,  control,  jaaaagement,  investment,  application 
of  proceeds,  or  sale  of  trust  assets? 

Ti*      In   whoae  name  should  iho  land,  stock  cex'tlficates, 
money,  an<^  other  anaets  be  held? 

4.   Is  the  trustee  in  this  case  oharecd  with  the  ordinary 
duties  isnd  obligations  of  a  trustee  as  specified  la 
the  Civil  Coda  and  defined  by  the  decisions  of  courts? 

&•  In  what  raanner  should  the  trustee,  consiatin;^  of  the 
Library  Coffisiission  and  th«  Park  Coamission,  exsrclse 
its  duties?  By  joint  meetin^ts?  Does  each  cooaission 
have  one  vote  at  auch  aitetiaf'.s  or  does  each  t:i«Eaber 
of  each  ooiamissloa  h&vm   one  vote?   Does  a  najority  of 
the  members  of  the  conbined  ooioBissions  prsvail  in  the 
event  ol  a  diaai=,re«i?ent?'' 

0  P  X  I  i  £  E 

kmMii   TO  ^UV-bl^  ..on   1; 

Th«  decree  of  distribution  in  the  Alfi^i^  Fohmum  Estate  wit}\ 
regard  to  the  <iuestious  herein  involved  provides  as  follows: 


m 


•»   .1.     J : 


"To   the   CITY  Am  COXJHTy  OF  SAH  rHAHCISCO  la  clsfcributed 

all  of  the  rest*  roaldue  and  remainder  or  the  estet«  of 

aald  Alfred  Funri  an,  ^eoeaaed,  to  be  used  and  •xp«nded 

In  the  roiloT-lng  proportions  and  for  the  following  purpoaea, 

to-witj 

**OAa-hctlf  of  aald  reat  and  reaidua  to  Siie  Ssn  hranclaco 
Fublie  Library  lor  th^  aoquiaition  of  additional  hooka 
on  eoor.otiio  and  political  aubjects,  and  thft  remaining 
ona-iiSiXi   of  aald  reat  and  residue  for  the  I'urther 
adcri^vent  of  Golden  Gate  Park,  ea  may  be  determined  by 
the  Park  Coaasiissionera  of  said  City  and  County," 

It  will  be  noted  from  the  foregoing  quotation  that  the  City 
and  County  of  Sim   Francisco  la  the  distributee  under  the  decree  of 
dlatrlbution  and  that  neither  the  Library  Coamiaaion,  nor  the  Park 
Ceauolaaion  is  the  diatributce. 

The  uaual  interpretation  of  the  law  coneernlng  trusts  would 
lead  to  the  conclualon  from  thia,  thttt  the  City  and  County  of  San 
Franciaoo  would  therelore  be  truatee  for  the  benefit  of  the  Library 
CoBimiaaion  and  the  ?»rk  Conrnils&loii,   but  due  to  the  provlsiona  of 
Section  19  (d)  of  the  Charter  such  interpretation  doea  not  follow* 
Section  19  (d)  f'>rovidea  aa  followa: 

"Section  19,  The  board  of  aupervlaora  and  each  board 
end  oosMlaaion  appointed  by  the  mayor,  or  otherwise 
provided  by  this  charter,  shall  hav©  powers  and  duties 
aa  follows: 


(d)  To  receive,  on  behclf  of  the  city  and  county,  glftg 
devises  and  bequests  for  any  purpose  connected  with  or 
iaclaeiital  to  the  d«pnrt.fient  or  affairs  placed  in  its 
charge,  and  to  adr^lixister,  execute  and  perfors?  the 
ten&s  and  conditions  of  trusta  or   any  g,lft,  deviae  or 
bequest  nhich  may  be  accepted  by  vote  of  the  people  or 
by  the  uoard  of  supervisors  for  the  benefit  of  aueh 
departir.ent  or  purpose,  and  to  act  as  trustees,  under 
any  auch  trust,  when  so  authorized  to  do  by  the  board 
of  supervisors.   The  title  to  all  reel  and  personal 
property  now  owned  or  hereafter  acquired  by  gift,  devise, 
bequeat  or  otherwise,  by  and  for  th©  purpose  of  any 
board  or  conaaiaaion  shall  vest  In  the  city  and  county," 

i'liraufcut  to  the  foregoing  charter  provision  it  eppears  that 
when  a  ^ift,  ceviae  or  bequest  haa  been  accepted  by  the  board  of  super- 
visors, and  an  admlniatrative  board  haa  been  designated  to  act  as 
trustee,  auch  board  becomes  the  executinjg  arm  of  the  Glty  and  County 
in  connection  with  the  t^ift,  devise  or  bequest. 

Under  Resolution  No.  2331  oi  the  aoard  of  Supervisors,  the 


I 

i 


-3- 


bequ«st  was  accepted  and  both  the  Library  Commission  and  the  Park 
Coffiaisslon  were  desitrmted  to  act  for  and  on  behftlf  of  the  City  and 
County.   Obviously,  since  the  city  ajid  County  Is  a  municipal  corpora- 
tion, and  not  an  individual  it  could  not  set  without  having  one  of 
its  boards  or  officers  aot  for  it.  Consequently,  the  Library  Coraraission 
and  the  Park  Coffimission  on  behalf  of  the  City  and  Coanty  sro  in  the 
-csltlon  of  truateea.  The  beneficiary  of  ttm  trust  la  the  general 
public.  The  csaklng  of  a  public  body  trustee  for  the  belief  it  of  tha 
general  public  ia  not  an  imooisanon  practice. 

iMmm  TO  ^^qEsTioti  2j 

In  view  of  the  duties  imposed  by  both  the  charter  provision 
and  the  resolution,  it  is  la^  opinion  that  it  is  the  dixty  of  both  the 
Library  Coramisslon  and  the  Park  Co^jMission  to  as?3uine  char^  e  at   the 
custody,  control,  management,  invostntent,  applicntion  of  proceeds, 
and  sale  of  trust  aasets,  bearing  in  rslad  however  that  this  aoes  not 
Include  physical  possession  of  money  and  securities.  (3ec.  82  and  83 
of  the  Charter). 

AS3"jER  TO   QUEST lOH  38 

The  land,  stock,  certificates,  saoney  and  other  assets  should 
be  held  In  the  naxoe  of  the  City  and  County  of  San  Francisco,  pursuant 
to  tlie  provisions  of  Section  19  (d)  of  the  Charter. 

A^mm   TO  QUfe3TI0!f  4 1 

I  am  of  the  opinion  that  the  City  and  County  of  San  Francisco 
and  the  Library  ComMisslon,  and  the  Park  Commiasion  are  charged  with 
the  ordinary  duties  and  oblij/atlons  of  a  trustee,  as  specified  in  the 
Civil  Code  and  defined  by  the  deelsiona  of  the  courts  of  this  state, 
7here  is  no  reason  thet  I  can  see,  why  the  general  laws  concerning 
trusteeahlpa  ahould  not  apply  in  this  instance. 


AN^  Jt  TO  i^UrSyiOH  5 1 


I  can  perceive  no  reason  why  the  Library  Cc^mlssion  and  the 
Park  Gojamlssion  oajuiot  act  either  jointly  or  srparataly  in  connection 
with  this  trusteeship.  The  weetln^a  xaay,  therefore,  be  held  separately 
or  tofcethtfr,  i^oreover,  aa  previously  pointed  oiit,  the  decree  of 
distribution  does  not  provide  for  distribution  to  either  the  Library 
CoBoaission  or  the  Park  Commission  oat  to  the  City  and  County  of  San 
Francisco.  Under  these  circumstances  I  am  of  the  opinion  tiiat  there 
is  an  evenly  divided  and  equal  responsibility  between  the  two 
comalsslons.  Therefore,  no  action  can  be  taken  unless  a  iviajoi-ity 


or 
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of  amcli  coiratlsttion  d»«id*«  In  iavor  of  such  action. 


Haspeotfully  sul^itted^ 


To  J 

Library  CoDauiaBlon, 

ec  to  Park  Commiasioa 

Iir«ctor  of  Prop«srty 
Controller 


§9 
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May  6,  1©42. 


StnWBOTJ     In  Re,  Monthly  Salary  Umt&B 
tor  ^er  'Diem  Bteployees  whan 
<}aB9«ns«tiona  are  ohEOiged 
froja  per  diem  to  raoutiily  Baals* 


Dear  tlrss 

I  am  In  receipt  of  your  letter  raadlng  a a  followat 

"yesterday   (April  9th)  the  Finance  Cc^arilttee 
roooM^encted  to  the  tio&vd  ot  Supet^viaors  the  adoption 
of  an  ordinance  under  wrxlch  all  i)9r  dieia  wen  woilct  be 
pliiced  on  a  acnthly  salary  lor  tno  next  fiscal  year. 

*A»  you  kno«,   the  foriaula  for  traiialating  per 
<31e»  rates  into  monthly  ealariws   is  set  forth  In 
section  l&l  of  tne  oiourter.       tv'ill  you  kindly  advise 
\ii5  whet^ior,   in  ^lakir.t:;  tiie  calculation  as  specified  in 
section  151,  v?e  ere   to   incuae  pay  for  the  holidays 
not  normally  worked  by  tuese  per  dlesa  Kten?" 

0    ?    I   ?^    i    0   li 


section  151  of  tiiM  Cta&rter  deals  with  this  particular 
stibject,   tiie  pertinent  portion  of  the  section  reading  as  follows » 

"(^ihoBe  coaipeasations  for  sor-vioes  corcawr.ly  paid 
on  an  hourly  or  a  per  dlom  basis  ar*©  established  on  a 
weekly,   serai-Kioutiily  or  noutiily  salary  basis  for  city 
and  county  service,   a^uch  salary  shall  be  based  on  tite 

IxreYbillrif:;  hourly  or  '|?er'  <li'exa  reta,   wacre  thlH  can  be 
ee'tsbi'is'heg,   &r«d   tile  aupl  I  cat  ion'  fe'-iorot'o  of'   tne  rioraal 
or  ayer^.ja  iVi\irg  ..>r  days  of  actvAaJ  working-  tiJae„  'in  "€Ea^, 
city  and  co^jjrity  service,    ...'.'.**'     "  " 

Note  particularly  the  following  language  froTsa  the 
above  quotationi    -'such  salary  shall  be  based  on  ti.a  prevailing 
hourly  or  per  dlen  rate,  vYi&ro  this  can  be  established  and  the 
application  thereto  of  the  norraal  or  average  hours  or  days  of 
actvAsl  «orklji^  tisie,    in  the  city  and  coimty 'service. "       This 
lantja8i;e  seems  so  clear  tliat   it  appears   to  be  susceptible 
of  only  on©  construction. 
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Th«  cimrter  provleiori  provides  that  when  th©  wag© 
of  e  per  dleai  worker  i»  coriVerted  into  &  monthly  wage,  the 
aonthly  wage  shall  be  h&se.d  upon   the  per  diem  rate  as   the  sess 
may  be  applied  to  the  av».ra:;©  hours  or  days  of  actual  working 
tlae*       l^ote  the  words  norn«Ll   .  *.d  fectofel  siforkir»tJ  tirse.        There 
are  certain  holidays  d^aflng  tiie  year  cm  wi^leh  per  dlexa  workers 
do  not  v^ork  and  they  are  not  coinpejisated  for  these  daya  any 
»ore  tiian  ttiey  would  be  coiapenseted  for  tiieia  if  they  «ere 
entiaged  In  private  essploysaont •       ^Therefore,   these  days  ere  not 
included  in  the  nonaal  or  actual  workii^cj  tirse. 

I  mm  ti^refore  of  tlie  opinion  that  the  holidays 
provided  for  on  w-J.cli  per  diem  workers  s/^^ll  not  be  coiipelled 
to  *ork  cannot  be  taken  into  consideration  in  det©rmini;iii  the 
normal  or  workir^  time  wiieri  it  coiiies  to  cii&ngiixQ  ti^e  r^ethod 
of  cofispeiisfition  of  tbese  per  diem  workers  from  a  p^v  diem  to 
a  monthly  basis* 

Tli»  fcrtiuraent  has  been  made  to  w»  tiiat,  during  an 
emergency,   tzisse  per  dlea  workers  could  be  compelled  to  work 
on  tiiese  holidaye  If  their  services  were  required.       This  Liay 
be  txnxe  but   I  think  tliat  actual  experience  shows  its  t.mt  tlils 
coadition  very  seldom  arises  and  tiierefore  workiiif,;  on  tuese 
holidays  could  not  be  as,  id  to  be  artong  tiic  nomjal  or  average 
days  of  actual  w&rkiiig  tine.       I^irtherswro,   if  this  contention 
were  caj?ried  to  its  conclusion,   Sunday  would  bo  lr>cluded  in 
the  average  or  norrael  worki/ig  days   for  tiie  reason  tiist   tliese 
per  dlfiwa  men  sight  be  called  into  service  even  on  a  Sunday  if 
an  esert^ency  ealled  for  such  service.       Follow irig  tne  ssiije 
line  of  reasoning*  we  would  ti^n  have  to  base  the  monthly  wage 
upon  tixe  possibility  of  Sunday  being  lr*cluded  in  the  avera^je 
days  of  actiisl  working  tliae. 

The  eorvtention  has  bean  made  timt  it  would  be  vinfair 
to  per  dieia  worVzers  to  ssake  deductions  for  holidays  wiien  these 
per  diem  workers  are  placed  on  a  nantnly  baais,  when  no  deduc- 
tions are  iaade  against   the  average  monthly  ereployee  when  ho  is 
not  compelled  to  work  on  a  holid&y.        I  quite  agree  that  possibly 
tiie  co'-.tention  of  utifairneas  is  correct  but  in  coiistruiiUi  tiie 
Charter  we  must  be  guided  by  the  language  of  the  CIverter.       The 
City  Attorney  did  not  write  th»  Charter  but  took  it  •  aa  did 
ever:    otijer  citiaen  •  after  it  was  presented  to  the  iioard  of 
Supervisors  by  the  freeholders  who  were  cimrged  with  its  prepara- 
tion. 
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It  is  a  well  aettled  rule  of  coristructlon  tliet,   unless 
tiier©  ia  sons  «uabli;uity  in  tixe  langxifi^;©  use<i  in  «.  law,  tii©  ordin- 
ary jnefenln^  laust  be  ^ivon  to  the  lanauar.©  wiilch  is  used.       V/hlle 
I  dislike  very  jauch  to  imvo  to  rulo  trifct,   vaider  tlie  plain  l&ii^^u&tje 
used  in  tUo  ciiftrter,   laontiily  rates  Tor  por  dien  ©mployees  must 
bo  b&sod  on  the  actual  &ad  norraal  workivii^  d&ya  dxATiiiiii  Wiiich  t.-oy 
•TO  wurkiiUi;  for  tiiO   city,   auch  nust  be  xay  ruliui^*,       Yoii  are  so 
advised. 

Very  tr-aly  yours, 

CITY  ^^rr:my,m[. 


To  tlm  - 

Civil  Sorvice  CoaBiission 

Copy  to  the  - 
Sftyor. 
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Mmj  6    1942 

SUBJECT  I   In  re  Additional  Matters  that  may  be 

taken  into  consideration  In  Standardizing 
«a^e»  ol  Plfttform  Men  on  the  Municipal 
Ballvay* 

Lear  31rt 

I  a^  in  receipt  of  your  request  that  I  advise  you  as  to  what 
matter*  the  Civil  Service  Conmission  may  taJie  into  oonaideration  In 
standardising  the  wage  of  Platfora  men  eeiployed  on  the  cars  of  the 
Municipal  Hallway* 

Tou  enclose  me  a  copy  of  a  ruling  of  the  JSatiousl  ar  T*abor 
Board  relative  to  an  Increase  in  the  wages  which  that  Board  granted  to 
the  «r.ployees  of  the  Key  System  operating  in  Alameda  County  and  over 
the  Bay  Bridge  into  San  Jranciaco,  aiid  ask  if  you  can  take  the  ruling 
of  this  Board  into  conaiaeratlon  in  fixing  the  wages  of  platform  imen 
employed  on  the  cars  of   the  Ssn  Francisco  Municipal  Railway. 

0  P  i  N  I  0  H 

On  Sept^ifjber  8,  1941,  I  had  occasion  to  advise  the  Mayor,  the 
Manager  of  Utilities  end  the  Civil  Service  CoBMnission  upon  the  identical 
subject, in  which  opinion  I  ^.av©  consideration  to  the  provision  ooatalned 
in  section  151  of  the  Charter,  wherein  It  is  provided  that  in  reao»»iend-> 
ln,>  schedules  of  compensation  to  the  Board  of  Supervisors  as  provided 
in  that  section,  tUe  Commission  was  not  llRiited  to  the  standard  of  com- 
pensation paid  by  private  employers  In  the  City  and  County  of'  San 
Francisco,  out  iai£-,ht  Lake  Into  consideration  the  coiapensations  paid  In 
nearby  coiKmwinities,  especially  where  a  part  of  the  employment  is  actually 
rendered  »lthin  tlic  coiifines  of  San  Francisco, 

I  mm   still  of  the  belief  that  this  opinion  correctly  sets 
forth  the  law  on  the  subject  and  if  the  National  Wsr  Labor  Board  has 
made  its  order  fixing  a  rate  of  wage  for  the  employees  of  tiis  Key  System 
and  tl'iat  order  has  been  put  Into  eifeot  by  the  Key  System,  and  that 
system  is  paying  the  Increaaed  wa»'S  provided  for  in  the  order,  the 
Civil  Service  Cosfaaission  r;:ay  take  into  consideration  the  wage  being  paid 
by  that  systefii  In  recommending  coiapensations  for  the  City's  Municipal 
Kailwsy  platform  men,  provided,  that  services  rendered  by  the  eraployecs 
of  the  Aey  System  are  similar  to  those  rendered  b^  the  e'/iployees  of 
the  Municipal  Hallway,  and  that  working  conditions  and  the  oharaoter 
of  the  work  perfonued  are  similar* 

I  note  that  in  the  Order  of  the  IJstional  vvar  Labor  Board 
there  is  an  Increase  of  pay  of  five  Cfsnts  par  hQur  f.,ranted  to  the  employ- 
ees of  the  Key  Svstem,  which  I  understand  brings  the  wage  of  those  em- 
ployees up  to  87f  cents  per   hour* 


Therefor«»  if  this  wa^e  is  Actually  oelng  paid  and  worklu^; 
conditions  are  slMllar  to  i^ixose  to  which  the  ^nployeea  of  our 
Municipal  Railway  are  aubject,  you  may  take  the  Order  of  the  National 
ttar  Labor  Ik>ard  not  as  blndliig  upon  you  but  es  a  criterion  to  guide 
you  in  flxiag  the  wa^^e  of  the  eisployeea  of  our  Municipal  Hallway. 

I  do  unaeratand  that  the  Order  of  the  NhtioTial  ,var  Labor 
i^oard  has  been  put  into  effect  by  the  Key  iiysteia  but  that  the  Boardl  has 
retained  Jurisdiction  of  the  subject  matter  lor  the  jurijose  of  adjust- 
ing the  wage  either  upward  or  downward  aa  of  July  1,  1942.  For  your 
benefit  the  Order  of  the  liational  «*!r  Labor  Board  rt^ads  as  followa: 

"i'he  panel  therefore  unanimously  reocniunenda  timt  the 
"National  Wisr  L»bor  Board  in  this  ot^^ae* 

1,  Xaaue  an  Interim  iiSage  Peclsion  under  ¥d\ich  a  6  oent 
par   hour  Hat  increase  in  rej/ulir  hourly  wa^es  (effective 
March  1,  1942)  be  K^-anted  to  all  employees  of  the  ?^ey 
Systetn  in  Division  198,  with  the  unaerscandlnj,  that  tl-ila 
increase  will  not  reouce  the  total  ntiKber  of  hours  worked 
by  those  receiving  a  atiniinua  /iuarentee  of  total  earnings; 
provided,  however,  that 

2,  On  petition  of  either  party,  this  five  cent  increase 

la  subject  to  a  possible  final  upward  or  downward  adjustment 
by  the  Board  or  its  deoigncted  representative  after  July  1, 
1942,  made  upon  a  basis  of  state^.ients  of  fact  subKittod  by 
both  parties  either  at  the  request  of  the  Hoard  or  at  th« 
time  of  investigations  of  a  representative  of  the  Board,  any 
aojuatiftont  resulting  tlierefroa  to  be  i^ade  effective  on  July 
1,  19^2,   and  to  continue  tiirough  the  remaining  term  of  th* 
contract  •*• 

I  believe  that  all  other  matters  incident  to  iour  inquiry  are 
contained  in  my  opinion  of  SepteiBber  'i,  1941,  and  you  are  referred  to 
tiiis  opinion  for  farther  information  not  oontalned  In  this  coaimunicetiou, 

Respc^etftilly  submitted. 


GIY-.  ATTCRivEY 


COMMISSI OHiiH   UkKWLL 
Civil  .Service  GorawlsSlon, 
cc   to:      "itim  Mayor 

Mana;;,er  of  Utilities. 
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May  8,   194^. 

&\ibJlTjC'^i:  t       Put;  of  boaz>d  of  i>up«r?l»ora   to  pay  Asaes^snents 
duly  levied  by  Board  of  Biroctors  of  Joint  Hlgh- 
«ay  Dliitrlot   Mo.   10. 

Today,   lUiy  8,   1942,    this  office  hue  been  aaked  for  an 
opinlan  by  Joint  Hife,hway  District  ho.  10  &b   to  the  power  of  the 
Board  of  Supervisors  of  th«  City  and  Coimty  o£  San  FrtUiCiseo  to 
delete   from  the  194ii-43  budget  requlre<Aerite  of  Joint  Highway  Pis- 
trict  ito,   10  aetsettsicent  levied  against   the  City  and  County  of  San 
flrtonclBco  in  accordance  «(ith  tiie  Joint  iii^^way  PI  strict  Act. 

This  office  has  In  Ite  poesesslon  s  certified  copy  of 
the  resolution  calling  for  the  levy  of  said  aeseaament  agalnat  the 
City  and  County  of  t&n   Francleco  as  follows: 

Joint  liighway  Plstrict  lio.   10 $15,600.00. 

It  appears  that  the  I/oard  of  Directors  of  Joint  Hiiihwcy 
District  No.  10  on  January  26,  1942,  levied  an  aeaeaament  at&inst 
the  City  end  County  of  hnti   I-ranclmco  for  the  bus  of  |13, 600.00. 
^e   are  in  poaaeasion  of  certified  copy  of  the  reaolutlon  fijcing 
•aid  aaseaament. 

Said  aefieeameni  w&a  levied  for  the  purpose  of  paying 
the  expenaea  of  construction,  operation  and  maintenance  of  aaid 
Highway  Diatrlct  .hj,   10  for  the  years  1942  and  1943,  and  a  aimiler 
aeaessment  was  levied  ai^ainst  &»n   ^lateo  Comity  for   the  sua  of 
$2400.00;  these  assesamenta  bein<^  in  tlie  propoiiion  of  San  Mateo 
County  15;^  and  the  City  and  County  of  ^an  Frraicisco  85%, 

W«  are  informed  that  Joint  Highway  District  t<o.  10 
has  srnde  demand  up>on  the  iioard  of  li^upervisora  of  the  City  ana 
County  of  San  Francisco  for  the  inclusi^in  of  the  foregoing  asaesa- 
aent  in  the  1942-43  budget. 

OPINION. 

It  appearing  that  aaid  aeaeasis^ient  iias  been  duly  and 
regularly  levied,  you  are  informed  that  section  19  of  Act  3269 
of  the  Joint  iiiijiiway  Distriet  Act  of  the  State  of  California  reads, 
in  part,  as  follows : 

"After  the  adoption  of  such  resolution  (copiea 
of  wiilch  are  in  the  poaaeaaion  of  the  City  ..at- 
torney's office)  a  certified  copy  of  the  eame 
ahall  be  forthwith  trftnsiaitted  to  tiie  clerks 
of  the  sevural  boarda  of  eupervisors  of  the 
coviiities  coBipoain^i.  the  district  (which  we  are 
informed  has  been  done)  whereupon  the  said  coun- 
ties sl^iall  be  obligated  to  pay  the  amount  of 
said  lev^  in  the  manner  herein  provided." 


I»< 


You  ar«  therefore  Infoimsd  that  the  Board  of  Supeirvlsors 
ima  no  right  to  delete  froa  the  budget  deioands  for  asaeswaents 
duly  and  rot;ularly  made  by  the  board  of  I>irectors  of  said  Joint 
Highway  District  ao,   10, 


Respectfully  submitted. 


J!IO,J,0»TOOV^ 


city  Attorney • 


Joint  Hl^^hway  District  ^10. 

Attention  Supervisor  Allied  Honcovleri. 
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Mfty  14,   1942. 


SUBJECTS      In  B»f  Beeon struct ion  and 

Heplacors^nt   Fund  of  ti.e   i.fiAnicijml 
Railway . 


p«ar  Rirss 

I  am  In  x*eo«lpt  of  jour  co;«nunlc&tion  whleh  T9tt&»  *« 
foIXowat 

^I  an  Inforjaed  that  tii«  Financa  CorasfUttea  of  tha 
Board  of  Suparviaora  iias  raeoisRtanded  that  tliers  be 
dalated  from  tha  ii^anicipal  h&ilway  budget  tli©  item 
of  Track  Hoeonstructioa  on  fitockton  Street,   'Jarkat 
Street  to  Green  St3?«et,   vl<>G,OCX).ao,  as  shami  on 
Index  No.   66,  Shaat  (to.   15,   Lina  No.   5. 

"Under  Charter  Section  128,1,   Heeonatructlon  tand 
Kaplacemanta,    I  acta  therein  it  is  Btattxi  tlxe  Public 
Utllltias  COiafoIselon  x&uat  craata  and  siaiat&ln  a  re- 
coi.atructlon  ttnd  roplacafflant   ftinti  for  eacii  utility 
Bufficient  for  tha  purpo&ea  mentionad  In  tiiie  aactlon, 
and  in  ficcordanc©  with  an  s  Qt&biisUad  practice  for 
utilitlas  of  Biailar  ciJiracter. 

"Thla  iaaa  hmen  aoiia  In  tlia  present   b«adi;et  by  the 
M»Iic   Utilitlas   Cost»iii$eion. 

"This  expariditur©  is  conteaplated  to  be  .lade  froa 
the  reconstruct  ion  aiid  replacGrKJi.t  fxjnds  of  tiie  «'unl- 
cipal  Hallway,   which  are  sat  up  iinder  the  authority 
grented  tiie  Public   Utilitlas  ^oisualasion  ^xndar  Charter 
Section  128.1. 

"I  x^agueet  your  opinion  as  to  the  power  of  tli© 
Board  to  delete  any  of  the  Items   set  up  in  tl^ie  budget 
by  tha  Fublio  Utilitlas  ConniisElon  luidar  tius  authority 
gi?anted  to  the  GoiEralsaion  by  O^mrtar  Section  liiB.l," 

Opinion   * 


Eaooiistrtiotlon  and  replaoeisent  are  provided  for  in 
Section  128.1  of  the  Cnartor  which  waa  adopted  by  the  people 
on  January  18,  1937,  and  ratified  by  the  Legislet^ire  on  April 
14th  of  the  same  year.       Triis  aaendniant  vaa  adopted  for  the 
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purpose  of  olestring  up  s^we  xmcer  taint  lee  whicli  theretofore 
existed  in  tke  oimrter  as  to  the  ri£fat  of  the   Public  Utilities 
Cooniesion  to  car©  for  the  piij'siciil  tlopr€)disition  or  its  prop- 
ertiee.       Tim  section  re&ds  as  iollossi 

*'r»«etiorjL  X2B«X*       For  tt>e  purpooe  of  provldijig 
f\md6  for  reconstruction  and  repl&cexneiits  due  to  phyeicfel 
and  functional   depreci&tioxi   of  ench  of  the  vitilities  -oiider 
the   jurisdictioii  of  the  eora^isaion,   the  comriiiscion  must 
creete  &nd  /mlntein  a  reconc true t ion  end  ropl&ceswnt   fimd 
for  e&ch  such  utility,   euflioiont  for  tixe  purposes  awntioned 
In  this  eectior*,  tui^  in  eccordanco  with  an  establiehed 
preotlce  for  utilities  of   similar  clieracter,   which  e]:iall 
be  tiie  bjseis  for  tne  asiourxt  neceeeary  to  be  appropri&ted 
sumually  to  provide  for  said  reoonetruction  and  replacemente . " 

Frlor  to  the  eiHiGtamnt  of  tlvla  section^  Section  123  as  it 
axis  bed  before  the  aaondsieitt  of  1937,  d«alt  with  the  r.i&tter  of 
depreciation,       ftection  125,  before   it  was  a:aen<li>d,  fixed  no  iiiird 
and  feet  rule  for  deteRainirii;  the  a:aouut  which  would  be  placed  in 
a  depreciation  fund  £<i^r  each  utility  end  for  many  year*  ti^e  depre- 
ciatictfi  fund  was  a  f'ind  in  narae   ordy.        In  otiit>r  words,   the  fund 
waa  set  up  but  t)ie  depreciation  was  not  fufided. 

Note  the  .^landatory  provieiojiS  in  tiic  new  secticxi   ( 126,1  )i 

"For  tiie  purpose  of  proTiding  funds  for  recons tract iois 

and  replaeerients  due  to  physical   and  fvxnctional  deprecia- 
tion of  each  of   tue  utilities  untler  txse   jurisdiction  of  the 
e«ffiKisslon,   tiie  cojstaiJssion  must   create  and  raalntaln  a 
reconstruction  and  repl£ce.rT«nt  fund  for  each  such  utility, 
sufficient  for  the  purposes  mentioned  in  ti^ls  section.  •  ..•'* 

For  what  pttrposeT 

For  the  purpose  of  providing  funds  fofr  recaristruction 
»nd  replaeeeteuts. 

Seetiou  121  of  the  Charter  provides  for  the  tjeneral 
powers  fti5d  duties  of  ti*e  Public  Utilities  ii^salssion  as  iollo*,ss 

*Tb©  p\;a3lic  utilities  cojiKaission  shell  imve  cliarge  of 
tiis  construction,  -.oanageiasmt,   supervision,  jaai-.tenance, 
extension,  operation  find  eoritrol  of  all  public  utilities, ,." 

If  the  Coiamioslon  is  to  obey  the  -jRijdate  contained  in 
Section  123«1,   it  has  the  rl£:ht  to  exercise  the  po^drs  given  to  it 
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fey  section  121  tuid  one  of  tl^fte  powers  would  b©  to  detemiji©  tha 
aawaunt  neceaa&ry  for  feho  recor,  struct  ion  and  roplecerient  of  th« 
Stockton  i'treet  line.        Tlie  Uomiaission  *o\ild  have  tr^o  ricjht  to 
set  up  the  pctuel  amount   i^if  aonej  naoeBSiary,  either  et  ono  tiio© 
or  in  a  aopreciation  fund  to  be  aiiCiaented  ye&r  by  year,   to  provide 
for  Uis  rocji  struction  and  x»eplacei.?ifeiit»  of  tne  tr&okn  of  the 
Stockton  f.tr«9t  line. 

To  hold  otherwise  would  be  attempt Irui;  to  vest  in  tlm 
Board  of  l^upervlaore  a  power  wi.ich  the  Charter,  by  clear  and 
unambicuoue  langiyat^e,  vests  in  the  Public  Utilities  Corstiission. 
Thl&  Vxox;  Is  isuEteined  by  the  provisionfl  of  Section  127  of  tli© 
QiMrt&r-  wMcla  deals  with  receipts  fi»02i  each  utility  operated  by 
trj©   CoKii^ir^saion  end  provides  tiiet  tl»y  ex.&ll  be  paid  into  the 
city  B.nd  county  Treasiipy  and  maintained  in  a  aepfePl&te  fund  for 
eaeli  utility.       The  section  arovldea  the  purposes  for  whlcJa 
eppropriatioj  s  fron  tr^eee  funds   shall  bo  .iRdo,   vIks 

"{&)   for  the  payT^nt   of   oparatin::;  expenses,    pcfnaiou 
cxisrgea,   end  proportionate  p«y;-.t}nts  to  such  c  .ir.ponsatioii 
aiid  othar  ins  .ranee  and  accldatit  roawrve  funda  as  ti^e 
commission  may  establish  or  t    :'   '  ■  "    -u;>oi*yly<:;ra  mag 

require}        (b)  for  repairs  t.  T;        (c)  for 

rec.-.:,straction  and  replaeernants.,. .«" 

Note  tJae   lan^age  of  subdivision  («).       Tnls  sxib- 
division  does  vest  In  the  Board  of  i-^upervisors   ao^m  coutrol  of 
the  vsrious  araovmts  w  ich  raust  be  provided  to    JOist  the  cliariios 
set  forth  in  subdivision  (a)  but  t  he   asiio  power  is  not  carried 
In  any  of  the  other  subdivisions,       Tiior^fore  it  would  appear 
thiit  the  other  expandltvireo,   ejepecifdly  for  rocoiistructlon  azid 
roplace-mnts,   aro  not  left  to  tl^e  discretion,  of  tiie  board  of 
Supervisors  but  are  to  be  deterjnlned  by  the  A*ublic  Utilities 
OcaaEaiasion. 

In  view  of  the  foregoing  i  am  of  the  opinion  that 
Section  lga#l  ot  the  Utoarter  Bsakea   it  r^jandatory  upon  the  i'labllc 
Utilities   CoMjn.isfsion  to  set  up  a  t\md  for  each  utility  In  order 
to  provide  for  reconstruction  and  replaceisantp   due   to  piiyslcal 
fend  functiorial   deprccxation  and  tlmt   tae   •  .-   uf   tills   fund  is 

to  be  detenained  by  tliO   i»ublie  Utilities  «.>>->.  .....8 ion  find  when  so 

detercjined  it   is  not  subject  to  chan^^e  by  the  iinurd  of  iiiipar- 
visors  unless   the  isaiiitenance  of  such  a  fund  woulu  conie  fr^sa 
tax  moneys  and  not  be  derived  from  the  eeriilnss  of  th©  utility. 

You  are  so  adviaod. 


#1 

G&py  to  • 

Board  of  Supervisors. 

To  ti>e  - 

Public  irtilities  COfsniseion 


®p»jpectfully  yours. 


TiTn^FnmjT 


l.ti'ioe   o.:o   ! 


■  :tor: 
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my  20,  i§42. 


StIBJECTJ     Rl^ht  of  City  Planning  OoEonleelon 

to  act,   in  conduct  of  Aditiiui strati v« 
Affaire,   tlirou<;h  otUere  tliftti  ita 
Chiaf  Executive  officer. 


^••r  Sirej 

I  Ji&v©  yoto'  two  letter*  un4er  4st«  of  May  Bth 
rettdlitg  &«  follows: 

"yhder  l'^ection  22  of  tlie  Cimrter,   Is   it  poraiiealve 
for  tix9  City  Plftmiiii^  CocniBsion  to  eesl^nftte  that 
ppesl«l«nt  tiicr^of  as  the  person  to  al^fi  f^H  corrospoiid- 
enco  or  otuer  dociijaentftry  laaterlel  ports  lnin(;  to  the 
affaire  of  thla  departnent,   or  auet  iill  sudi  correspond- 
enoe  or  otiier  doctcaentary  laftterial  be  signed  by  tlie 
admlrilfitratlve  l^ead  of  tLie  dto^rt^aont?" 

and 

"Oixder  Soctioii  22  of  ti:G   ^^   -^-..-r,   ie  it  ijer^aisslve 
for  tii©  i.-ecdaers  o£  the  City  Pit^  ^,  Ceaamiaaloii  to  deal 

directly  witii  the  p«r«onnel  In  tiie  depart-^nt  resp«ct- 
In^^  .'satters     x-rt&lnins  to  the  ("  ' nsnt,   or  ra^ost  all 

euch  traris«B«tion»  be  i»mdled  t.-_        .  •.  tti®  atirsiraatratlve 
head  of  the  departraaxit?* 


0  y  I  MX  0  If 


1^  pertinent  portloii  of  Seetion  22  of  the  Cuarter 
to  which  yoit  refer  reada  ae  follows  t 


of 


inquiry,  each  boajrd 

adiiJiniatratlv© 


"Except  for  the  purpose  of 
or  ccK^mission,  in  its  denduet 
uxider  ita  coTJtrol,   shall  deal  with  such  natters 
throusti  its  chief  axecutive  officer. " 


affairs 
olaly 


Iftidoubtedly,  tJ»  pu35»pose  of  this  provieion  in  the 
section  is  to  provide  for  ao^ae  particular  individual  -  to-wlt, 
the  ciiief  executive  officer  of  tiie  coi^aisaion  -  to  represent 
the  eoaalesion  in  all  adr.iiMistratlve  saattens.       T^ib  zaetibers 
of  tiie  cor-uiiasion  are  not  on  duty  at  t^ll  ticsss  and  tiierefor© 


I 


< 
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it  le  «fieontial  tlmt  ti^re  b«  sam»  one  av&ilabls  wltii  whom  all 
«djniriIetr>«Ltlve  rafittdrs  oun  be  transttcted.       Thla^  however,   does 
not  ;aean  timt,    if  Uio  Co;arilseion  tle4sir©c  t>  hts-e     Its  cciTes- 
portd»nce  signed  by  Bms»  one  other  tij>«n  Its  ciiLet  oxecutXvo 
officer 4   It  cannot  do  so* 

X£  yoia?  Cojwrftiasic^  siiould  aaopt  a  resoliition  provid- 
ing tt^t  nil  correspoiidance  sii&ll  be  sii^nad  by  some  p«rticular 
offlo©r  of  tl.o  Ootmisalan  or  by  tha  chief  exdoutivo  officer  of 
the  Co^^aission,   such  rosolutlori  will  be  v«ULid  and  tue  corres* 
pohdono*  jsay  be  signed  accardiiigly, 

A»  to  your  second  Inquiry  &«  to  the  right  of  tb* 
C«ndLesion  to  deal  directly  wXth  tiie  per  eonn«l  in  the  depiirt«> 
aent  respeeting  ra&tters  pertalnlni;;  ta   tiie  department,    I 
believe  that  this  laattur  is  purely  an  aditlrii strati ve  rnattar 
and  tbat  t/j*  langxiage  above  quoted  froi^  section  22  of  tii© 
Ciiarter  applies  and  that  for  tUe  orderly  c  induct  of  fete  affairs 
of  yoiir  office  the  i^iatter  of  dealing  with  its  personnel  snould 
be  handled  by  trte  chief  executive  officer  of  the  CosBoiaeion. 

Understand,  however,  tijat  it  lies  wltliln  the  power 
of  the  Coiisnliision  to  order  tlie  chief  oxecatlve  officer  to  teko 
such  action  as  it  ®ay  direct  in  all  ftdrainistrative  affairs. 


Very  truly  yuurs. 


To  til©  - 

City  Planning  CoB^iesion, 


#1 
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Ifey  21,    1942, 


StJ15J5;CTJ     111  R»,  Coxitrftct  between  Director 
of  l»ubltc  f.ork«  and  .-eXlB  ^iie 
Planer  for  resurfacing  Streets* 


D«ar  Slrt 

I  lisve  your  latter  under  date  of  I4»y  12,  1942,   to 
wtiloh.  is  attacliod  ft  copy  of  &  protest  addresaod  to  tiie  director 
of  Fubiio  Viorks  And  sl^jried  b"/  the  civil  Service  Per  Llera  Merits 
Aseoclation  of  ?^n  Fraiiciaco,   protest Ing  a^ifeirusit  tiio  award  of 
a  coiitract  to  wells  The  Planer  to  perf orsa  c«rt»iii  work  on  oer- 
t»irs  streets   in  the  city  and  Go-.mty,       T5ie  work  concerned  eon- 
eists  of  heatirig  asplialt  paver^nts  and  planing  said  pave&ienta 
to  the  end  tlsat  a  amooth  aurface  may  resmljn* 

0  P  I  H  I  0  M 

The  proposal  for  bids  was  to  furulsti  aad  operate 
tvo  plarMirs  - 

1,  Jxie  lieater  planer  for  60  dayej     and 

2.  Two  beater  planers  in  tandem  for  60  days, 

Iphe  only  bidder  was  Wells  Trio  Planer  who  bid 
|13,620,00  on   itesa  Ko,   1  end  ISO, 150,00  on  Item  No.   2,   faaking  « 
total   of  ^53,770.00. 

Prora  the  letter  of  protest  which  was  sent  tot  I*© 
Director  of  Public  tiarks,    it  appears  thet  the  Civil  r>ervlce  Per 
Piesa  Men's  Association  have  protested  the  awarding  of  the  con- 
tract beoause  it  ellows  the  successful  bidder  to  remove,  without 
p&yxsient  to  the   city,  x)&  the  planed  i.isterial  -  tly^^t   ie,  when  tiie 
top  of  the  asphalt  pavetnent  is  heated  and  planed  a  certeijt  aKiount 
of  the  material  planed  is  seraped  froM  the  pavo:nent# 

On  page  7  of  the  Specif icatlans  it  is  provided! 

'•The  raiiterial  planed  fro"i  the  street  surfRct>s  shall 
be  the  property  of  the  coritractor  who  -snail  re:;iove  and 
dispose  of  all  such  Material  as  the  work  progresses** 

It  ie  alleged  in  the  protest  that  this   is  tlie  ir^ivlng 
away  of  city  property  without  compensation  and   therefore  renders 
the  contract  void,        Thtsre  is  no  8tater?ient  that  the  aateri&l 


-2- 


fii^-ffSfnfl"*  ®S^r^«   ^«  «^  fi»y  ve3.U9  or  tliat  th«P«  would  h& 

lT«n  IT  tills  material  could  b©  dispo«ed  of  to  ti^  clt/»E  advant. 
».S«,   any  parson  desirir.g  to  bid  on  the  contract  ^ouM  I^yo  thS 
«iu:3fi  ri-nt  to  acquire  tlm  mterial  a«  wovad  th«  8ue©«s«ful  bidder, 

«Hf«>,  ....s  J^5®*^'^^i**'*^®^  question  wmild  b^  similar  to  a  cuestion 
WMCJ  laigiit  arl8©  if  &  contractor  was  directed  to  install  "a  Lw 

T^Ll?^^t,T  ^^  n*J  ^tf®1f*''2''  ^^^  -^  ^«  *3^S  ^  tr«nch  Tor  its 

il.*i1\      t      •  v^  Undoubtedly,   tfm  ccaitr&et  coulcl  provida  timt  it 
would  be  incuj-ibeat  outii«  c.,.ntra©tor  to  v^taove  all  ..tatmn&l 
2^rfi*f  ^o.a  th©  tronoh.        If  ii«  d.i-epos«d  of  tiiat  ar,tsri&l, 
!I!'^  fi  **  profit,  no  oao  wo^dld  oo..tond  tlmt  th®  city  we»  giving 

£?\^  S»rt^u!.i  LT'Ji''^^^*^  ^'^^  propartj  of  the  a.ntrttctor 

^tS  ^"if  for^s^  ss  jijr""*  "^"^ ''  ^'  ^^^  ^^  ^- 
poi«t  la  oS^^^s:  ti,^^^^?  ifnjt^iif:^;.!!  ^^^^^  ^^^^-^^^ 

i^^^«  *.^      ^   ®®f'i!?'^  £?^''*^  '^•^  protest  l£  mdo  to  tli»  effect  timt. 
^^  Li'l.f^**^^^ffH^^*'  P«:f.«ont  will  b«  .«d€»  et  t^^  priel  bM 

»M»on  that  Se^ent^^"?  ^f  ^  f  ^^'  ^^^^  ^*  *«^^  ^*^^«  ^"^^^  *^^^« 
^2^!!«„     *,  ti.e  entire  ow^tract  1«  an  «igre«m«fit  to  do  cert&La 

l»W^  upon  til®  streets  and  re^nov©  the  ^.^^tirifil  therefroZ  The 
?^S^f  ^*  f^^  ^^'**  ^'^^  11,000.00  and  th^refo^  iSor  tha 

a;^  i:?tirri?'2'^V''r.''^  'T^"  ^^^^  ^^^  advorti«l.e  tnl  contract 
«nv,  iQtCihg  it  to  n.9  lowest  rospmaible  bidder. 

«?«t*.^  If  f«^?f,ift  ^  i!^soa  wliy  tbm  contract  should  be  se-r©- 
5«^^1  f '«  ^if^^^  c0T.ipl«tlng  Urn  contract,  it  In  necessar?  to 
remove  t.ie  planed  «ateri*a  fro«  tm  «treoti.   it  ie  as  ^iirh  & 

«•?*  It    -®i^^^-^-ti  »f  i'iblic  dorka  cmmot  b«  conpollod  to  se  -re- 
sat©  tiis  several  item  of  t.ae  c..ntmct.       Ae  a  x^tteri  fact 
tl  tSj  To^tSL'^t  tee  ^mterial  wer«  ^egr^g^t.d  fro.  Le  bf lax'je 
*f  n  S  An     f^^?  '^i'"^  ^^^®  ''''^*'  tte^roof  should  exceed  tli#  eus  of 
a,000.00,    t.mt,    too,  i^o^old  i^vo  to  be  lat  to  tm  lowlat^idder. 


I  have  in  mind  tho  point  wiilch  protestanta  against 
the  awarding  of  tho  contract  desire  to  cover  and  that  is  that, 
where  work  is  usually  parforrrisd  by  civil  service  ernployeoa,  a 
contract  cannot  be  entered  into  which  will  prevent  regular  civil 
service  employees  froia  doing  tiiat  work.   Such  is  not  the  fact 
in  this  case.   Tine   purpose  of  the  contract  ia  to  recondition 
certain  streets,   Tii©  bulk  of  the  contract  is  t^.e  heating  and 
scrapiii^  of  tho  streets,   Tiie  reraoval  of  t  no  planed  materlall 
is  merely  incident  to  tho  cor.tract. 

Before  tho  rule  that  a  contract  cannot  b©  let  in 
derocation  of  the  rights  of  civil  service  employees  can  be  onforcod, 
it  raust  be  shown  tliet  the  work  to  be  performed  by  tJite  C'Xi  tract 
is  work  which  would  ordiiiarly  be  perfomnod  by  civil  service  eraployeos 
and  that  the  main  ptirposo  of  tho  contract  entered  into  is  to  per- 
fom  work  which  these  employees  would  otherviise  perfonn.   As  I 
have  already  said,  such  are  not  the  facts  in  the  instant  caao  for 
the  reason  that  the  work  claimed  by  the  civil  service  employees 
la  merely  i  cldent  to  the  contract  entered  into  anc  iitiplies  many 
things  other  than  the  actual  reaovirs  of  trie  discarded  ^uaterial, 

I  Irnd  occasion  to  consider  a  similar  subject  on  October 
3,  1S41,  when  I  advieed  tli©  Controller  t -at  window  washing  in  the 
schools  and  other  city  buildings  could  be  let  by  contract.   I 
based  my  opinion  on  the  fact  that  the  work  was  not  continuous  and 
involved  the  furnishing  end  supplying  of  lauch  equipiaent  by  tli@ 
contractor  or  tho  acquisitior;  of  such  equipment  by  tho  city. 

In  that  opinion  X  cited  the  case  of  Stockburger  v, 
Riley,  21  Cal,Ai)p,  (2d)  165,  ajid  distinguished  txiQ  facta  in  that 
case  frora  the  window  wasMng  cane  on  tlie  grounds  that,  in  tho 
Stockburger  case,  the  civil  service  eraployees  who  were  deposed  by 
trie  coi-^trs^ct  wore  permanent  employees  who,  without  the  contract, 
would  continue  to  perform  continuous  daily  work.   Ducii  is  not 
the  fact  In  the  instant  case. 

You  are  therefore  advised  that.  In  lay  opinion,  the 
contract  ia  legal  end  the  protest  filed  by  the  Civil  Service 
for  Diora  Men»s  Association  is  not  well  taken. 

Very  truly  yours, 
To  the  - 
ConLrollor, 

Copies   to  - 

Director  of  Public   '.Vorks,  CITX'  ATTuHI^KY. 

Chief  Administrative   Officer, 

Civil  Service  Per  Dlera  Hen»8  Association, 


jit 


'iC.-'JZ 


3390 


¥mf  22,   1942. 


SUBJIiCTi      In  Re,  Effect  of  SJalitry 

Kte2idardl»ation  ordlnence 
of  Mfey  11,   1042. 


T)9Er  S1s»b: 


I  h«iv©  yoxur  letter  uiwier  date  of  May  19th  reafiiiig 
fis  follows  J 

"On  May  11,  tho  Board  of  SaperviacsMi  adopted  aiid 
the  i>l«yor  approved  an  ordinance  uusking  effective  a&lary 
atsriiJardizaticff'   sohedulda  for  the  next  riecal  jevr^ 
These  acHeduics  era  th.e  ratea  of  pay   x'eaoxii»»nded  ixi  the 
April  9,   1030,   salary  atandardlgatioa  report.        Ai'tcr 
the  adoption  and  approval  by  tii©  i^yor  of  the  salary 
standardizatic^  ordiiiance,   the  board  coi.sldered  and 
has  paeaed  to  print  four  &;n0ndraai-its  thereto,   in  each 
ease  fix-ing  different  &ii<l  iiij^her  rateo  of  pay  i"or  the 
einployaienta  conGeinied  than  the  rates  included  In  the 
first  and  general  ordinance  referred  to  above.       Tlie 
8cii0dui©8  coi.tained  In  tiittse  aaiend^euts  arc  nt>t  recojai^nd- 
ad  by  the  Civil  Service  Con^aiaslon  and  are  not  based  ui>on 
proposals  of  tie  Givil  Service  CoRiiuiaoion.       Tlifi  ordinances 
are  as  follows s 

"Bill  Ko.  1710  doalins  with  the  salarlas  of 

Portory,    ordorlios,   etc. 
Bill  No.  1717  cover  in,']  the  «al«3?y  of  Telephone 

C^eretorB • 
Bill  Ko.  1720  covorin^j  the  salary  for  the 

position  of  Sealer  of  Weights  and  y.eas^ires. 
ijili   uo.  1719  cover ijiktj  tiie  salaries  of  Court 

Rooxa  Clerks. 

"Please  refor  to   section  151  of  the  charter,   which 
reads  In  riart  as  follows: 

*.'ln  flxlxiiii  schedulec  of  ccnpensation,  as  in  this 
section  provided,   ti-o  board  cjf  supervisors,   throuijh 
the  civil  service  co-asission,  sh»ll  cause  a  schedule 
of  compensations  to  be  proposed,  bared  upon  the 
elassification  ss  provided  in  seotior.  141,   under  which 
like  oosipeneation  shall  be  paid  for  ilk©  service, 
?/ith  due  regard  to  the  seniority  of  t.ho  p'-^rsoivnel 
included  in  each  cl&ss,  and  with  regard  also  to  otlior 
co^tspensations  in  the  city  and  county  service  not 
s-ubject  to  salary  standerdizatiun.        JUtoii  co^ipensa- 
tioas  siiall  be  not  hicher  than  prevailing  rates  for 


'rfrt 


llko  »8i»vlc«  uiid  workinc  conditions  In  private 
eaploymeat  or  in  otUer  cof(^«r«\>l*  govemiaent&l 

ori^&nizatione  In  tMa  state, 

"♦TlM  board  of  supervisors  saiy  approve,  sunozui  or 
reject  tiia  8cix©duube    of  c  .■ -periSfetlor^a  proposed  by 
tii©  civil  a©rvic«  ooamisBionj     provided  tiiast  any 
proposed  &iafi>id!<i©ut  by  the  bu&rd  of  suporvit;  >rs  shall, 
befa.'^  adoption,  b©  referred  to  t  he  civil  ee.vico 
cwawieaicm  for  report  as  to  wiiat  other  ciuEiri£',e6,  &nd 
the  cost  thereof  such  proposed  «ua«ndiaent  v/ould  require 
to  jnal;;t&in  an  equitable  relatio'aBblip  ®ith  other 
r&tes   In  such  ftCliedJule,  * 

^A»  ve  iiAve  et&t^d,   tiie  rates  established  in  tbn 
•aumdaents  raferr&d  to  ebove  are  aot  based  upOi.  proposals 
of  tLe  Civil  Service  Co^aaisalon  and  tiiorefore  the   procedure 
set  forth  iii  the  cli&rter  was  not  co:*iplled  rlt  .  in  the 
adoption  of  tiid  amendments  referred  to  above*       This  f  &ct 
raises  doubt  as  to  the  loo&lity  of  the  new  rates  pitrportedly 
established  by  these  ata^ndMenis. 

"TiiB  whc-1©  purpose  of  seetloa  1S>1  of  t..©  charter  In   to 
assure  like  pay  for  ilk©   service  arid  tiiat  iminlclijal  wai;e 
scales  aball  bt^  not  hi^isr  then  those  for  like  service  and 
wurkinij  cr.i.ditlons  in  private  estployment  or  in  other  ccKi» 
parable  i^uvejnteaerital  orc&niaatioi-.s   In  this    state,        it 
would  seem  to  us  tiiet  if  ti^e  Jjoaard  of  3^]i|>6rvl»ors  can 
adopt  salary  etasidsrdlxatlon  schedules  without  data  as  to 
the  rates  prevailiiiii  in  private  eraployiaot  t,  as  was  doae 
in  the  abovo  {aentioi.ed  instance,  all  of  the  iof,le  and 
tha<»*y  of  like  pay  for  like  work  «rould  be  destroyed. 

'*In  Bill  Ko.   1719  dealing  with  Court  Hoom  Clerks,  the 
board  separated  the  Court  Koom  Gierke   in  the  'funicipal 
COv.rt  fron  the  Court  i.ooja  wlerks  in  the  Luporior  vjo-jrt  and 
•etabliahed  different  rates  of  pay  for  the  two  ^'roups  of 
an^iloyosa,        Th9a&   two  .  r.  of  employta«}nt  are  covered  by 

our  class  of  B3.52  Court  ..^.,..i.  clerk,       This,   ot  cotirse,   is 
cojitrary  to  t  Im  theory  of  salary  standardisation  in  tiJ&t 
an  att«:apt  is  bein.^  imce  to  fix  different  coripensstioiB  for 
essj^Sboyaenta  iiicladed  in  one  civil  sarvice  ©lesaifieation. 
In  this  comiection  we  also  refer  you  tio  yovtr  opinion  dated 
February  8,  1957,   in  wiilch  yau  advised  us  tixRt   tlm  cha  rter 
permitfi  the  ulvil  Scvica  Comtnisaion  to  submit  to  t  he  iioajrd 
of  Supervisors  fro<a  tliae   to  tioe  salary  » tandardlaat ion 
reoort-^endsitiona  coveririg  tjroups  of  relsted  classifications. 
It  AyjohTt,  tijtit  tiiO  iioard  of  Gupervisors  did  not  cciislder 

tS^y^i?tSJi!IiSi*^SU"^ltfftli«^*^ali^d§lftti-^f8fri^-e^ 
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•*7.'«  ti:ier0foro  request  frar..  jou  your  advico  as  to  the 
logality  o    tii-e  ratoa  or  p&y  sot  fortn  in  tli©  s,l;ov«  aaen- 
tlonod  amoucLaoiits  €uid  felso  Epeclfloally  as  to  tha  right 
of  the  Board  of  Supervisors   to  fix  a  rate  of  pay  which 
«iiall  govern  only  a  portlou  of  tirie  «KployiaentB   included 
in  A  civil  service  clessifleatlojt,  as  rmu  attempted  in 
tm  0««©  of  Bill  >!©•  171 9  • 

"If  It  is  pose  ibis,  wo  would  appreciate  receivirir; 
advie«  fro>'a  yo\\  pro  ptly  in  ordor  tliat  toQ  sfilery  ordin- 
einica  which  la  to  \>&  s /oEiitted  to  the  lio&rd  of  Supervisors 
noxt  JHomSay  ii*ill  cr,nt&iii  tVi©  proper  co  -ponsatior-a, 

*Tou  will  rec&ll  tb&t  socte  weeks  ago  th«   iioerd  of 
SupervisorB  in  piu'suing  a  policy  of  pieoe-neal  staisdard- 
laatloa  ed^ptod  en  orc>ir;an<je  f '    "        salai^r  staru-uirdiea- 

tion  8ched-al«8  for  Court  Jioom  o, ui  nji&  relfited  ol&ss- 

Ificutions,        This   'jrdinence  was  vetoed  by  trie   '•'&yor  and 
the  policy  of  pi«c«-noal  standtirdiEnt  aon  was   thereupon 
dlscoritinued,        'Tiiaa  present  procodT.j:»e  whereby  rates  of 
pay  for  isolftted  claasea  are  being  araoiided  stay  be  tersaed 
*pieoa-£ie&l  r«staj;ui&rdij;ation»   end  is  Juat  as   i-indesirable 
fro.v:  the  point  of  view  of  soufitd  salary  fedrrdnlstMation  a« 
is  piece-meal  standardiEatiou," 


X  •)  r, 


Section  9  of  the  Clmrter  deals  with  the  powei-s  of 
the  Board  of  Snpervlsore  and  among  the  ixjwers  granted  is  trie 
followiisg: 

"^lie  supervisora  shall  detorr^ino  the  rrsaxiiaui^  nwabsr 
of  each  class  of  e.-cploya^rtts  in  eacii  of  the  various 
departments  &i\d   offices  of  the  city  and  coimty  and  simll 
fix  ratoe  tind  schedules  of  conpenaatlon  thorcsfor  in  the 
manner  provided  in  tiila   charter* " 

The  nmrnitir   provided  in  the  Clmrter  is  found  in  fiection 
151  fron  w>.ich  you  quote  the  pertlnerit  parts  in  your  letter 
above  aet  forth.   The  procedure  to  be  followed  in  fixing  coa*- 
penaationa  la  as  follows: 

^ihon  the  Board  of  Supervisors  desires  to  iiave  a 
MhNbale  of  co:ii  enaatlona  proposed  or  ciiangod,  it  shall, 
through  the  Civil  Service  Gor;sviission,  cause  such  oehodule  to  be 
proposed,  which  said  schedule  shall  be  baaed  on  the  classifi- 


•^« 


UiQ  Ohej?ter,  m^d  under 
I  CO,  filth 


est  Ions  provlu«d  for  in  SectltKi  141  of  ti;o  Ohej?ter,  m 

which  liko  coaponaation  smili  b©  ptiid  for  llko  aerviu*  , 

due  regerd  for  tko  seniority  of  th©  pyrsonnol  included  iii  the 

elassificaticm,    end  also  with  due  regfird  to  othtrr  cowpenaRtiuiiS 

iMild  ia  eaploymonts  not  e abject  to  stendiirdiaatian. 

Th«n  followa  &  vmrj  partinent  qualification  on  th« 
powers  of  th«  coirjniealon,   to-wlts 

''SucJi  c ojipaiisabioiie  aixall  be  not  i.l;;iiur  tzifin 
prcvfillim:^  rtites  for  like  seryjcg  Buci  i^orkln^';  conditigrts 
ill  privitt|e  'esaploytaent!',''  or ''in'  'Qtl7or~oo!i^^'ablti  ^;ov6rn» 
Bt^ttRl  orr.<^nig&tloiis   in   thl^a  state,'^ 

In.  other  words,  tiis  sk^  is  not  the  liislt  in  the 
reeommemlatiotis  wliica  tli©  Civil  SerTice  Co'Edsaion  n-jty  taake* 
It  «ust  take  into  ccxxside ration  similar  curuUtioiis  in  priTate 
<Baplo7m«nt,   or  in  otb«r  coiapferable  govGrnaientitl  orgcnlsations 
in  this  state,        Ta^refore,    it   ia   tiie   duty  of   the  uivil  f  Oi»vlc© 
Conralsslon  to  meke   inquiry  ai?   to  wnat  ratos  are  beiiifl  paid  in 
private  a«pioyraoiit  or  in  otiior  i^overniaental  orijaniaetions  for 
like  service  and  like  workini^  cundltioas, 

How  tlieee  ratoa  subidltied  by  the  CosBsission  are  not 
b  ;  on  the  iio&z*d  of  ^mpervieors  for  tiie  saiae  section  -.f  tlid 

C..^-, -^r  states   triat  the  i^ard  may  *8ppx»ove,  arsehd  or  roject" 
the  schedule,  but  .oakos  the  proviso  tliat,   if  the  proposed 
seijedule  la  aiaonded,  before  tlie  aEtendj^nent   is  adopted,    it  mtst 
be  3?©tux*ned  to  the  Civil  Service  Co^siisoion  for  a  report  as  to 
wimt  other  c-^an^jes  jaust  be  ?jade  lu  the  schedule  in  order  to 
aaiiitain  an  equitable  z*elatiou8hip  with  ot)i«r  rates  in  the 
schedule,   as  well  i.»  tim  cost  or  said  proposed  ciians®. 

Therefore  it  appears  to  me  tii£t, before  tJie  lioard  of 
Supervisors  can  ctWLXii;®  a  sch^diae  of  coraponsatioj-s,    it  jsa&t 
obtain  B  re»port  from  the  Civil  Service   Cor.ii.jiasion  txn6.,  while 
this  report  is  not  binding  on  the  iioard,   siiould  tiis   iiotcrd 
desire  to  cii&nge  or  anjend  the  schedule   it  auet  qo  back  to  the 
Gonsalsslon  for  fiirther  report.       Tim  hofcrd  of  i>up«rvlsors  iu-s 
the  ultijaate  say  as  to  wiiat  tlie  respective  conpensatlons  sixall 
be  and  tlria  only  purpose  of  retuimlivj  to  the  Civil  i  e^vice 
Conmission  trie  ctianges  or  eaendsaents  rnade  by  t.he  Board  of  l>upei»- 
▼isors  is  that  like  pay  shall  be  civen  for  like  service  in  the 
several  siunlcipal  d«parts$ents« 

As  you  state  in  your  letter,   on  May  11th,    1942,   the 
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Board  of  iiuporviaors  adopted  a  QminTAl  etfindardlsation  of 
salaries  and  sliortly  after  said  adoptiori  fdur  a;  jorMilaaonta  vrere 

offez^d  to  the  ateudfi-rdiauitiori  ordluance .        Tiicsa  mmn6imnta 
ftre  iafintioji«<a  In  your  letter  quoted  herein.,        iaofore  tlio  IxwaiHl 
ceil  pass   th»»«  «ig«tj.dini;  or<li?i&iie©8   it  isust  obtain  fra:>i  th« 
Civil  K©rvic«  COE£.:»iBSloii  I*  scJiedul©  of  ca:4pen,aatior».s  to  the 
ond  tiifii  said  Bo«ir<S  may  be  advised  whetrior  tlio  Gfilrieduld  provided 
for  in  the  aiaendlist;  ordiaanees  v^ill  :!?ek©   liko  oor^penaatlan  for 
like  service  v»'iti:i  dur  rsij&rd  for  seniority,   etc.,   and  tiiat  they 
do  not  exceed  oompen8&tio2ie  p&td  in  private  esiplayment  or  in 
otnsr  crx-ip6r«lil«  govornrMntsl   or^anlzatioT  s  for  iik©  s«rvic«  itnd 
like  working  Oinditiotis,        If  the  schedule   is  not  setlsfitfitory 
to  t.e  Board  of  rmperviaors,    it  i«y  el»nge  it  but  raust,  before 
finally  acfoptirs^^  &  sciaodule,  obt&in  &  report  fron  tm  wivil 
Service  Ooexnission  as   to  m.'.».t  effect   thfa    proposed  ciifin.-e{;   will 
have  on  related  olaeairicationa, 

I  imderstaiid  tlmt  it  is  the  intent icB^i   ';f  tvi©  Civil 
Service  Gorisaission  to  stake  a  report  to  the  Board  of  vsupervisors 
on  the  ra^ttera  erabraced  in  Bills   no,   1710,  171f ,   1719  and  1720. 
If  tno  aciiedule  provided  for  in  thie  report  laoots  with  the 
approval  of  t>ae  Board,   the  salary  atandardiaatloti  ordinance  of 
May  11,   1943  jaay  be  antended  accoi^dingly, 

Hot*,  howevcsr,   timt    the  rat^tter  of  t/:e  olsisslfleatien 
of  poeiticms  la  within  tae  province  of  the  Civil  Service 
C<»3B>ii88i(»i  and  tbe   Board  of  Supervisors  siay  not  chaniie  classi- 
fications riade  by  the  Coiseaisaion   (see  Section  141  of '  the  Ciiarter). 

Very  truly  yours. 


imn^fom- 


To  tho  - 

Civil  r:©rvice  Cossslaaion 

Copy  to  « 

Board  of  Superviaors, 
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«ay  27,   1^42, 


SITB.'KCTj      In  Re,  Ldftves  or  Abc#nc9  to 
Licensed  HftrltimG  ^;f fleers. 


r«ez»  sirt 

I  a«  in  receipt  of  your  letter  reading  as  follcwcj 

^«  should  lik«i  0  rulixig  on  tirie   statiia  of  a  City 
ifKplo;:«e  who  hfifl  s  :?astor'»8  license  under  tii©  i*ecently 
i»a&Qt3<*i  r^llltary  lo&ve  0;=d.lniinoe  und  i,f»rt:le'.tlerXy  undor 
th«  provisions  of  the  anienifeient  finaily  passed  },ja.y  11th 
covering  !:n6rltli3e  officers, 

"The  maritime  regrafitions  with  rej^ard  to  ©Ktploy^nmit 
are  pretty  cnnpllcatad,        X  en  inforrand  by  on©    :;f  ovir 
employees  wLo  holds  £  ".iaeter^a  llcenpe  ti^t  for  lilia  to 
gflt  a  position  In  tij.e  T?s©rcr,.arit  .tfcrlne  It  ?(?ouia  ba  necess- 
ary for  him  to  clv-<>  n?  his  position  Tf-th  tJaa  ir^uae-iiia  and, 
as  o\ir  omploye^  hs?  not  jar^p.eticed  his  marltltrts   ..irofosaion 
for  ti)0  pent  six  ^otirs,  he  would  have  to  i?o  to  r  school 
co.nclncted  by  the  "'RritljoQ  Co^^ieslon  for  an  Inderinito 
period  to  brlJig  iil«  sl^jnallng  proficiency  up  to  wsr  re- 
quiroj^crsts,        i^ollowlwfj  tuls   It  ivould  bo  uecessary  for 
}ii3a  to  apply  tc  e  private  snipping  corpcrstlon  for  a 
position.       He  ^cul&  then  be  tj3madlato?»y  told  tht^t  unlese 
he  was  a  rse?3ber  ;>f  t!ift  Haval  Keserva  or  hfni  his  ftppllea- 
tlon  for  3'ach  Ks«:i»bership  recently  rejected,  ho  mjuld  liave 
to  apply  for  a  co-^r--' :^  ■ '-^n  in  ths  Nfiv&I   iicsorve.        Oar 
employee  would  be   .  fcitlcsd  ly  rejected  by  the  Hav&l 

Reserve  on  the  t.;ro-and  t"n«t  he  haa  not  bean  to  aea  for 
ft  period  of  tLres  nonths  within  the  p&et  year.       He  could 
theii  take  tills  rejection  back  to  the  prlvnte  shipping- 
company  and  wait  for  an  oponinj  as  a  licensed  officer, 

"However,  after  eerving  &s  tuch  licenced  officer  for 
a  period  of  three  months,  he  would  then  be  required  to  re- 
apply for  a  coeialaslon  in  the  Kavul  heserve,        Aftor  a 
physiofil  scrid  otiier  ©xaainations  it   Is  probable  thj.-t  our 
employee  would  be  given  a  coiiaaleslon.       lis  would  then  go 
bad:  to  hir.  sMp  belonging  to  tao  privote   rthiiiping  oossjMaij^ 
until  such  tine  as  ixc  was  oallcsd  by  the  Havy. 

"I  txnderattinc^  t;.ot  both  the  IIavy»8  aimi  ahlpe  and  tb» 
private  ahippiut:  coupaiilea*   shipa  are  operated  under  Uie 
control  of  the   Mavy, 
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"Jnaor  the  ciroiusst&ncos  ft«  oxitllii«d  above,  woxild 
our  oaplojfo©  b©  entitled  to  Lave  hla  posltioii  protected 
for  hiia  upon  Ms  r«tui*n  fro;.-',  aerrlce  and  would  tJi  be 
entitled  to  tiilrty  days  pay,  xmdor  tlse  provisiona  of  th» 
ordi.'i&nc©  above  referred  tot       You  eeii  80«  that  the  pro- 
oedurd  wiiiek  our  eznployee  '.vould  go  tliroiic^  Is  tl^t  Trhich. 
is  r«quir«Ml  and  uriavoidabi©  aiid  itwolves  a  continuous 
«ffort  to  ^:;et  into  the  eexnrice.       An  irwiel'ijiits  period 
Eiiij;iit  dlapae  botweeia  hia  leaviri^j  th©  City  employ  and  ra- 
ceiviiig  a  position  aboard  sliip." 


o  ?  ijr  I  o  M 


jBub««#tion  4  of  S«ct  Ion  538  of  tu«  military  leave 
ordiroirice  provides  tliet  a  leave  of  abs«uct»  8l:itill  be  px^ented  to 
any  licensed  jsaritlrae  oxXicer  for  service  in  auch  licensed 
cepacit/  on  anj  vfesedl  u&ttij;u«d  to  che  »rm»Ci  forces  of  U-q 
United  states.        ordin&r^ces  grant Ir^g  leaves  of  abaence  mu&t 
be  strictly  couBtr.i^A  &tA  tiJiir  provislous  Cfcrmot  b©  extended 
beyond  the  provisione    jf  Uxb  actual   lftiife;\^ge  cortalrev:   in  the 
ordinance . 

A  licensed  Msaritlme  office  is  not  entitled  to  a  lesve 
of  absence  until  he  actually  &>&b  into  the  service  in  his  lle- 
enaed  capacity  on  a  vessel  fiS;  ic;ned  to  the  anied  forco»  of  the 
United  States.       Therefore  such  person  as  your  etaployee  would 
not  be  entitled  to  any  leave  of  absence  for  tne  p^orpoae  of 
attendlU::  school  to  qualify  hiia  for  tr.e  po0ltio!i  w'  ich  no 
desires  to  take,  nor  would  he  be  entitled  to  &nj  leave  of 
absence  durinii  any  period  of  training  unless  ttifit  training  was 
taken  uivier  actual  order  of  the  ^ovornjaent. 

You  are  therefore  advised  that  your  iicenaed  eRiployoe 
i«  entitled  to  a  leave  of  absence  only  if  be  actually  tn>ces 
se3*vice  in  his  licensed  capacity  on  a  veeeel  assii;jied  to  tie 
ax*iaGd  forces  of  the   United  States. 


To  - 

Trustees  H.H.de Young  Meaorial  UoftVUBi 


Very  truly  ypurs. 
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SUIMnSS5?t     nl^t  of  P@paj?t33seat  of  i'^ajli©  work© 

to  r*oot  :airrl«»s  <m»  Private  Property 
to  ii0Vig>iit  ^tmd  frota  DrUftlng  on  to 
Street* • 

^9S»  3ir$ 

This  office  l3  in  roceipt  of  ^otir  ro<juost  for  an  opinion, 
fts  follows J 


•^soetiona  *rm,  72©  sM  730,  Ghaptor  .X,Part  ^ 
^  San  Jfanoiaco  lamloipal  J<:^e,  i^vo  ti-i©  rigJit  to  tb« 
T)0paii;j3©nt  of  Ptaijlio  ^mvks  to  p^r^mnontiy  prevent  «fta^, 
etc.,  from  drifting  from  prlvatolj  cmmd  jjroporty  upon 
cradod,  paved,  etc*  3tr«&ots  Irj  plantin^j,  foiiciiig  or 
bxalfe±fc©adiag  samo  and  chargtnis  eost  s^imtnet  said  pi^vatd 

"I  «a  l2if<»rae^  tlmt  attorjioya  for  contimctors 
Jmvo  ativisod  c^pdnat  bidding  on  mis  such  eontraot  a» 
tho  pfooaduro  la  tuiconstitutional» 

"rieas©  advla«  sio  in  tliia  .-mtter,  and  further 
if  doclared  Io^lI,  what  oonts^aot  prooedu3?e  shoaXd  b« 
foIXowoA." 

Soctions  72B,  729  and  730  of  ai^apter  X,  mrt  XI  of  th®  San 
FWBuaoisco  anmicl.;)®.!  Cc^te  piirport  to  Bale®  It  unlawful  for  «tn^  person  to 
ponsdt  &m&  to  drift  <m  to  any  pavod  stroot.  r<^ulr«  i>«rsceis  owning  th« 
property,  aftor  oortaln  notico,  to  prevoat  Ciio  a«eae  and  to  ; provide  a 
proe^ixra  for  acsGaapllshlnfs  tnia  ^fiioro  no  aotlo®  la  tal»n  Tor/  tlie  cwmor* 

In  ifaresh  1931,  in  tiio  oaao  of  ItUKBi  v.  jSasoh,  fhiporlca?  co-urt 
Bo»  826-468,  tiio  proeodaro  ./rovldod  for  in  section  730,  aiii^ra,  waa 
ravlesred  arad  fourafl  to  ba  miconatitutional.     I^  ipritt4»i  opinion  was  r<«^ 
dorad  in  tlmt  oaaa  but  th©  doeiaimi  of  the  coi^rt  was  apparontl;^  baa^d 
on  th&  @©n03KU.  rule  of  law  tlmt  an^r  ordiiianco  inirporting  to  grant  ijower 
to  tbe  3oard  of    ^ublic  Works  to  order  tlm  eonatr^ietion  of  a  Isuikhaad 
upon  iJTivata  t^roparty  not  dcsaicfttad  to  a    tiolic  uea  is  \mooustlt-utioi»l» 
Altliough  tills  caaa  waa  ;^vorapp«^lad,  the  daaisl<m  of  oxar  a-aporior  Ooiirt 


s«fl92is  souiijd  and,  tli^reToyo,  ymi  &r0  advisdd  that  no  3u<^i  ^rocQducp<i 
ahoaM  b«  followed  in  tlm  rut\*3p«« 

tb»  Cit^  aaS  Coimfcy  miglit  ssiLk»  it  unlataful,  tij&t  is,  a  itdf^iaEaeaaor. 
foa?  any  person  to  ;-ierKilfc  eaod  to  di»ift  on  to  its  pubH©  st»pe#t®  and 

iectloii  7^,  aupgpa,  piif^Kjertji  to  do  thia»     T!miev©r,    J&otlonyB 
•f^^  7E9  «ji^  730  wh©n  first  paaaM  woro  all  p&ctlima  of   }i?dirjarefc0  llo« 
4324  (]§«r    ©riea),  aiid  aiiico  a  porfclcei  of  tlmt  crdiiamee  isas  !>eon  do- 
cl&red  unsoiiatituticaml.  aad  In  oanler  to  ol:>viate  mrj  claiM  trat  imeh 
a  dafect  r^aidaape  tho  Giiniro  oapdiaaaioa  unconstituticHml,  it  is  sjr 
wwasK^iKSation  Uiat  a  rjsw?  oj^lliiaaea  ba  ^tssad  raildLnif^  It  imlawful  for 
the  ownas*  of  any  property  to  pej^iXt  aa»d  to  drift  oa  to  tls©  ijublic 
straats  and  sidowalka. 

riospeotfully  outsaittod. 


srri  ATt'MWSI 
Ohlaf  iiidfeini»trativ»  officar 


^-*-  -^ 
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June  2,   1942. 

SUBJECT:  Right  of  iwldow  to  r«celv«  death  allovtane« 
when  no  proceedlii^^fi  *re  neceBsary  and  ap- 
plication has  not  Veen  filed  within  one 

Dear  Sir; 

This  office  is  In  receipt  of  a  request  for  an  oplailon  aa  fol- 
lows! 

REQUEST. 

"Ttie  Retirejsent  Board  ha«  directed  Oiat  2  recite 
the  facts  In  the  Thosias  J.  Charlton  case  and  ask  for 
your  opinion  on  eertaln  questions  connected  with  it. 
The  following  statement  of  facta  la  submitted: 

"l.  Thoimaa  J,  Charlton  was  employed  as  a  flresmn 
in  the  San  I-I^sncisco  Fire  Departaeut  effect- 
ive September  14,  1917,  At  thet  tl.tie  he  ^iave 
Ms  date  of  birth  as  May  19,  1885,  waking  hla 
32  years  of  age  at  the  tine  of  his  eaploysjent. 

'^2,      In   1917  the  maxliaUBi  age  at  which  persons  could 
qualify  for  eaployroent  as  firemen,  was  35  years. 

*3.  Thoaaas  J,  Cliarlton  died  on  SoveEiber  4,  1938, 

leaving  a  surviving  wife,  Julia  Anne  Charlton, 
who  was  6e&i.it,n&te<i.   as  his  beneficiary  under 
the  Ketlrement  System, 

"4,  If  death  resulted  from  injury  received  in  per- 
formance of  duty,  the  benefit  payable  under 
the  Retlretaent  £;.  stem  would  be  f  100  per  month 
throughout  the  life  or  until  reMerria^^e  of  the 
surviving  wife.   If  on  the  coiitr&ry  death  did 
not  result  froai  such  injur;^,  a  benefit  equal  to 
six  months'  salary,  totallxig  |1, 200,00,  would 
be  payable  to  the  surviving  wife, 

"5.  On  January  4,  1940  sirs.  Charlton  filed  an  appli- 
cation for  a  death  allowance,  based  on  her   claim 
that  death  resvilted  froa  injtiry  received  in  per- 
formance of  duty.  The  application,  therefore, 
was  not  filed  witliln  one  year  after  the  date  of 
death,  and  the  Retirer-ient  Board  rel\tsed  to  con- 
sider the  applioetion,  since  it  did  not  comply 
with  the  re<iutreai©nts  of  t-ection  207,  Part  I 
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of  th#  Municipal  Co<l©  which  aaye  that  p^'oceed- 
Ings  for  collection  of  benefits  »Biu8t  be  coa- 
menced  wltiiln  one  year  frora  the  d&te  of  death.* 

"6.    In   due  course,  »   werront  in  th«  amount  of 

$1,200.00,  which  Is  the  ordinary  de»th  benefit 
pftjable,  wa:'-  drawn  in  favor  of  end  accepted  toy 
Mrs.  Chai'iton. 

**7.         In  July,   1S41  the  Ketlrement  Sistem  wee  notified 
inforsiAlly  tmt  '^^vf,  Chfirlton  hsd  rec^flved  evi- 
dence from  Ireland  showing  that  iier  Imsband  was 
ovr  6&  ye&i^s  of  ago  at   the  ti«e  of  his  death, 
ralsixig  a  question  as   to  whether  the   case  auto- 
ffitttlcally  qualified  for  r  death  alloisance  to  tiie 
sxirvivlnl'    wife.   In  accordance  with  Section  16d{b) 
of  the  Cherter,    Inar.siueh  as,  belnp,  over  55  years 
of  age  and  Jiuvlng  rendered  over  20  years  oi   »«3r- 
vlce,'  he  woulf)  hRve  h&tin  qualified   for  service 
retireisent  at   the   tine  of  death. 

•S,  Or  Au^just  4,   1941  Mrs.  Charlton  filed  in  the  lie- 

tireraent  Office  a  baptisfisel   cortiflcato   showing 
tiiat  'rhoBsas  Charlton  was  baptised  in  Iraland  on 
May  23,   1830.        If  this  date  of  birth  is   corroct, 
Mr.   Charlton  wae  66  years   of   a^tf  at   tne   tisie   of 
his  death,        Uowever,   if  thl»  la   the  correct  date 
of  birth,   Mr.  Charlton  could  not  have  •T'-allfl^fi 
for  em]?loytaent  on  S'ftpteraljer  14,   1917,  because  at 
that  tisie  he  woxiid  have  been  over  55  years  of  &i.e* 

^t.  no  letter  or  document  was  filed  by  firs.   Charlton 

at  the  tlrce   the  baptlsn'al   certificate  w*s   filed, 
but  the  hotireaent  Office  considered   the  fllirjig 
of  the  baptlsmsl   certificate  as  raisliig  the  ques- 
tion of  autoiaatic  qualification  for  a  death  alloifi- 
ancc  under  !>oction  1&9   (b)   referred  to  above.     The 
K«tlre£»ent  Office  proceeded  with  efforts  to  verify 
the  baptismal  certlf icfetej,   aria  tJirou^^h  the  ^;an 
Francisco  Police  Departs^ent,   a  letter  was  rocoived 
on  February  4,   1942,    from  tlie   Police  Depart;aent  in 
l>ublln  fitatiji^   rJiat  the  copy  ot    the  baptlamal  c  ^r- 
tlflcate  furnished  from  this  office  h&jd.  been  com- 
p«ired   a  1th  th«  orl.xinal   &ntrj  in  the  "Daptisptal 
record  of  the  Chxireh,  aii»  iound  to  be  correct. 

"10,       The  Retirement  Bonrd  on  February  10,   194S  approved 
the  change  of  the  date  of  bur th  of  'thoiaaa  J.  Charl- 
ton or*  the  records  of  the  Bettireiaeat  Cystem  froa 
May  19,   1885  to  r4ay  19,    1800. 


"The    joard  diroct^  that  I  &9k  for  i^oua?  o^lrdotn 

oa  the  JTollo'is'iiig  two  points  j 

*!!•     F'oes  tbe  fact  tiiat  'i'liosaas  Jl'iarltoa  @ftve  an 
incorrect  cl&t®  of  birth  at  th«  ticito  of  nia 
^jj>lo3rnont  b;y  the  Jity  and  Ooimtj'  of  3®n 
Fraaclaco,  wMch  brou^it  Mis  v;itbln  Mmi 
di&rter  ago  requirsiaefits  for  €}&i:}Xo;^est  as 
a  riresaaa,  with  whicli  U©  c-->-ild  not  Ijave 
©<^)lied  Imd  xiis  oo:w:'©ct  dat©  of  birth  bean 
givoa,  affoct  ti:i0  autogaatio  cjuaiifioatioii  for 
a  doath  allowanco  vai&eae  i>9Gtitm  169  (b)? 

"lis.     lo®a  til©  tliao  Xtoltatlon  of  starting  proceod- 
'B  for  til©  colloetion  of  bejiaflta  provided 
ler  the  k@tir<»3ent    >7st«a5  as  gri^MRa  in 
Section  207,  Part  I  of  tbd  ifuiiicipttl  OoOft^ 
appl;7  ia  oomioctlon  with  said  laitcsaatie 
jjiittlif ic^itiori  for  a  death  allowanoa,  it 
^ijig  not©^  tliat  deatli  ocmirrod  osa  aovgral>«r 
4,  1938  aiid  tl^t  tlia  l>ai>tiajaal  eertiiioato 
and  &^srasm&  ap:  lioiitiaii  for  a  d€^th  allovs- 
ano9  ^xa&9V  tho  autosmtic  q\mlifiaatl(m, 
wero  filed  on  Aiigiist  4,  1941 1 

*Tour  opiiit^i  Qsx  th©  two  iKJinta  is  r©«jue»t«d»^ 

It  appears  from  tho  abovo  that  two  prohlams  sra  ln"9ol'wd« 
one,  tlio  giving  of  an  iacorrect  datd  of  birfeli  by  docdas^d,  rhceaafl  ,?♦ 
Charlton,  aiid  tho  otlior,  ti\o  failure  c^  his  widow  to  file  an  atrpli- 
<»tlon  Tsit^jln  ona  ./®«y?  as  provldod  bj  :;^©etion  207  of  Part  I  of  the 
Sasi  Fjparioiaoo  ra.mioiiml  Uodo* 

Section  169  (b)  of  tkxo  Jlaarter  of  tixo  vlty  arid  aoiinty  of 
Saa  Fx«noisoo  provides  t^mti 

"I'he  family  of  asiy  mssi4>«Q?  of  the  fire  departaaent 
«^o  »  ^>  ii  tms  9QVV&&  twenty  cmisecutive  /ears  ia  tlie  do* 
partraaiat  aiid  attaioed  tho  age  of  fift3-«fiv©  years,  simll 
recoiim  the  f  ollowingj  benefits.  »  ^  *  * 

It  tlierof  ox^  teoeeaes  liapept»nt  to  d^tor^ne  vAmtbm'  the  widow 
is  estopped  to  deny  the  age  givmi  b^  tha  deo^aed  at  tlie  tiase  lie  enters 
the  dopo.Tlsma.tf  whioh  was  five  je^trs  ^mm&sie  than  his  aetiaal  age*    fSaid 
his  true  age  b0«n  kx^omn  ly»  oould  not  have  beeoiae  a  meedier  of  the  firw 
departsittit. 

If  Inteeitiortal  fraisd  were  oor^saitted  upon  tli^  f ird  departi^mt^  a 


grftTe  qtiesti^a  ari«a«  &a  to  wlustliar  at  tMs  Xato  dato  a  clmn@9  in  a^ 
ocruld  b«  r^ould* 

3?5P<^  tbe»  facts  aet  forth  la  your  et^imini  oatloru  as  wfjil  as 
itrwA  «ci  ix^ep®ifi€Kat  iisvostl^^tioai,  it  apponrs  tJmt  at  all  tlta®«  t2»i 
doo«aa$d  ga^re  t^id  date  of  >iis  birth  as  ''M.j  19  ^^  1&85«    Doceasedl  was 
bora  in  Irelaisd  and  beeai'ao  a  imtuMllaed  sitiSi^i  In  1909,     li©  vot^dl  for 
til©  first  tiaio  in  1909,  at  which  thm  b»  i^tw  ills  ^^sar  of  birth  aa  1886. 
fliia  vms  eight  ireara  pr^Tloiia  to  l-ls  octorins  tb©  d©'parter.<:nt  mid  at  a 
tija©  when  lie  could  not  'm.rft  imd  aji  ^xlt^rior  siotlvo  in  so  far  as  t^ie  do- 
partaiQRt  wa«  conoe^pnod*     Other  records,  suoh  as  thm  jmnda^  lioesiae^ 
alsx>  li^loate  that  rto  was  appsieositl^f  in  Igssoraaeie  ae  to  ble  correct  a^e* 

'I'ho  sante  goTieTal  pr^^lea  was  'Deform  t3'ie  cottj^  la  MAH  ▼• 
SUFKiSMS  OOUHCIL  (;..yn..Lio  i^KBSV.   ;LEGI03,   52  H,  Y.   3.  978«      In  dlscuasiug 
the  giving  of  an  Inccs^ect  a^,  ttm  covirt  aaldj 


^Jn  tiie  case  at  bar  th«t»e  was  no  alairs  t'mt  t?i«r© 
mqr'  fx»afi  <^  tb©  E^rt  af  the  insured.     Ho  ©tated  i^s  ago  to  the 
beet  of  ids  ^mowledge  and  belief ^  aiid  tliere  xmm  no  •'9lde»eo 
that  Ij®    ad  ttii:^  lmo?^ed^  i^r  belief  diff€H?«nt  freea  tbat  liftiioH 
he  stated  in  ids  application,  tt^fi^  evldanee  wta  intiHsdaoed 
<m  the  trial  taeading  t"  snow  tlmt  !^  was,  in  faet,  ae'feral 
T^NSirs  elder  t&^mi  tiie  date  of  liis  birth,  ae  giv*^i  in  the  appli- 
cation would  e®tal.lii^«     Fie  did  not  isratrrsnt  )-dB  stateg^aits 
to  be  true*    He  siispl;^  ©aye  tisat  ©s-eh  axid  ev^ry  osae  of  thes- 
are  true  *te  the  beet  of  w^  katyvledge  aisd  belief';  and  lie 
furth^*  cona^rita  and  agrees  %hat  any  imtrue  or  irtiitdnlsnt 
stat^a^nt  rede  a):^ve9  ^^  ^^  ^^  Biedieal  mamlxisapg,  or  any 
eonoealmont  of  facte  by  mst  in  tkiln  application,  or  ?ny  sus- 
pension or  expulsion  from,  or  voluntarily  severing  rx^ 
conneetlon  with,  tMs  I^egiosi,  s!mll  forfeit  the  ri{:hts  of 
sqnsoir  snd  nzy  femily  or  dopendCHits  to  all  beoiefits  azid 
privilQs««  therein**     This  s^ja^ly  seys  that  if  aay  stateraesofc 
is  mitrae  or  fran^hileaat,  —  if  he  ims  IntaatioBally  stated 
that  whic^,  to  his  feMowledge  and  beUef,  is  not  true,  —  it 
assail  o^€a^te  to  vitiate  the  inaux^neef  but  thmp9  ie  no 
agreeieeat  that  a  statement  false  in  fact,  but  linde  to  the 
best  of  !iis  laaowledge  and  belief,  sliaU  imre  the  effect  to 
defeat  the  objects  for  which  lie  iias,  for  a  series  of  i'^wirs, 
contrli3uted  his  jsumey  in  good  falthj  and  tlie  coiirts  of  thle 
state  will  not  attempt  to  i::sBi^»  a  better  contract  for  the  in^ 
surers  tJian  they  have  them«elv<e«  f orsmlated  and  si&acrlbed, 
by  eonstralng  into  a  wa««nty  the  state^senta  of  tlie  insureo 
aade  to  the  best  of  his  knowled^  i^  belief*     *t]lider  this 
view  of  the  contaract,  it  was  necessary,*  say  the  coairt  in 
Fitch  V*  instoiance  .o.,  rapra,   »ln  ordiKP  to  sustain  the  de- 
fense, to  show,  net  only  Mmt  the  statecients  we«>e  imtrue, 
imt  tliat  they  eere  kncnm  by  tJie  insure  »o  to  be,  and  tlmt 
they  and  the  allei^ed  omissions  were  imd^  int^^itloimlly  and 


with  &  £vQS3&vilQiit  deal^j  euid  to  entitle  tli#  defes^^^t 
to  thd  i%onsuit  ask«Kl«  It  ««us  iieoMiaai^  that  thifl  fraud 
aiiouid  b©  ao  e  neluaivelj   jroved  that  th«3?«>  v&a  no 
qufiuitlo^  for  Ui9  jury*'     Xlils  isras  a  case  vfkM3P9  Ui& 
lanoua;-'©  of  tiio  eontraot  imd©  all  of  th.®  allOf3atioga« 
waa?ra.a'fcios,  but  tli«  co-.apt  refund,  to  jjiv©  th^a  tliia 
©ffoet,  and  ;.i#rmltt«d  th©  plaintiff  to  rocoimr,  althoii^i 
it  wsM  «teltt«d  that  Uimf9  ^wm  »cm9  evidence  tds^aiag  to 
show  ttwoA  in  t^b«  stat«meait  m^  iii  esaittiiig;  to  r^mtl^^ 
certain  facts**    Tim  mm»  doctriBd  Is  held  in  t];i@  c^sd 
of  ritus  V*  insusenod  Co*,  81  H.  Y«  410.  aadt  in  wood  v* 
Xnsurar^e  Co*.  126  H&fts*  316^  ax^  this  la  itndouhtodly 
thd  lav  of  this  oas«*" 

It  appears  that  ths  good  faith  of  Omrltoai  at  tli^  tiss©  lis 
fi2AA  his  application  foop  sor^c©  as  a  fireaaaa  is  tl^te  crux  of  ths  nrob- 

ISII* 

It  la  i£:y&  duty  of  the  rQiilTmmat  bc^trd  to  dotoisain©  Mlmthea? 
Charlton  int^oded  to  dscaivs  %h6  £lv^  dopazis^ent  or  whstl^r  he  was 
]3o«i»stly  raistakaa  as  to  liis  m^9    Should  the  retirssaent  hoai^  coki@  to 
tho  conelosion  tlmt  GImrltcaa  v»s  honestly  lulstakimi  as  to  liis  e0», 
than  no  fvm^  was  int^adad  a^  tao  hoard  would  ho  Jtistif lad  in  det«r3ai2i-> 
log  ^mt  ti.0  daeaassd  fmi  hoth  ^jtm.ra  of  service  and  tlxo  i^cesgary  a^ 
to  entitle  ths  «ido9  to  a  pension* 

Wa  nest  ease  to  tlna  -^(^Imi  ia«eaanti^  hy  the  provisions  of 
«ecti<m  2C?7,  Part  I  of  ti«»  .^  l^raiicisco  Municipal  J<^,  wJiioli  provides 
as  follows s 

"irocQodings  hofor®  tlis  .  otirc^eant    3oard  for  ths 
collccti<»i  of  benaHts  ^rovidjad  under  Urn    etiraisent  3y»- 

teaa,  up<m  the  daatli  of  a  is^SK^imp  «»?  henafiolary,  raust  he 
oosEamioed  witliin  (mm  (1}  year  t%^m  %ki@  data  of  dssith*'* 

^he  Calif  cwnla  courts  imve  lieM  that  i^snsion  statutes  are  to 
be  liberally  construed j 

KiA.  V*   GOm, 

176  Cal.  659. 
AmSSS  V*  HOCM« 

48  Oal*  A]^«  75S, 

^  <^al*  Ap]^*  310, 

99  Oal*  ^D.  171^ 

75  Cal*  App.  3^» 

liad  the  present  inforsmtlo^  heen  available  at  tsis  tliao  of 
Charlt<ai»s  d^ith,  the  retirsmm^t  bcsard  woald  liave  aaitoaaatieally  gran1»d 


^ 


M9  i^t&jgm  thj9  Sftath  aXloismioe*     It  is  apo&rmit  tl^or^fozv  that  no 
pxfMSdsding*  v«P9  aoG9»aaLXYf  £^^  t>^d  jTallur^  to  prant  tbs  peaslcm  waa 
duA  to  tbe  3jack  of  inf  oxidation  on  th«  part  of  tJ:^@  rstiroKi^ent  board* 

A  readiii^  of  iwotlon  207,  ?ai»t  I  of  the  3aa  ^Texit^^oo 
MunioX-pal  ood©  IridioEtos  ti^at  it  ia  iatmidod  as  a  llmltaiticsn  ap<m 
ap  lioation  f  <^  peaisions  siidra  l^ariixga  ssujst  be  hold.  befoiH^  the  re« 
tir^r^iit  board  and  was  snacted  fc«»  the  r  urposo  of  avoiding  atala 
eXalsis*     It  is  evid^at  timt  no  audi  condition  is  presented  in  a  ait* 
tiatitsi  Ilka  tl^  Inatsnt  eaaa* 

Ycnx  ar©  therefosH»  adTlsed  timt  aCaoiiM  tiia  retireE^at  boai?d 
find  tlmt  thara  aaa  na  intent  to  dao«l'«a  <m  tlia  part  of  oiiarltcn 
isben  «Hatarlng  tl^a  f  ix>a  d^i^rtrattadt.  aa  ha  waa  lgnc^?ant  aa  to  l^ia  cam 
a(S«»  a^  tijav  tlio  ratireiaant  baayd  la  convinced  tbat  Charlton  iwA 
served  twanty  conaaoutlve  yaara  in  tbe  fire  dbspartanant  and  attained 
the  a^  of  fifty- five  inoars,  a  death  tklXamtx^em  to  the  ^do«r  aJioiild 
be  sjada« 


it 


espectfuXl?  aubslttedn 


Oiyy  ATTOBHHSr 
Hatlv«RMBl  Beard 


3394 


Juue  b,  1942. 


SUBJJXTj     Conalderfeti(jn  by  Board  of  Supervisop* 
of  Koaelutiorx  coEwieridlni;  or  coriddtimii^ 
Oi'flelula  or  tt«  city  »nd  Covuaty  of 
San  FraxiClsco. 


Dear  Bir: 

In  i^  in  receipt  of  yoiar  letter  undar  date  of 
June  Zrd  reading  &»  followe: 

"iiQcioscd  hev^tfith  pl«a««  find  copy  of  proposed 
j^eolutioi"  ©o.gTJCindim;  th«  AaerlcsnlSM  of  his  Hor;or, 
15Ryor  /!ii{;©lo  J,   »\osgl,        «ill  you  please  advise  us 
at  your  earliest  conveniences 

"(1)     ai^ether  the  Be^rd  of  Siipervisor*  hfts  the  author- 
ity under  the  Clmrter  to  either  cofflmond  or  condemn 
the  Aoerlcanisaa  of  any  officer  or  employee  of  t/ie 
City  e-nd  County, 

"(2)  l.'iiotlMar  the  Board  of  iiupervisors  ii«B  authority 
tender  the  Cimrter  to  co'esoend  or  condecm,  by  i*e»olu« 
tion,   the  petrlotlsm  or  otri©r  quuRlitiee   of  such  officei's 
or  esiployees,  «e  deraoiiatreted  in  public  and  private 
actions  and  in  official  and  tmofficial  conduct. 

"Inasauoh  ae  the  >^i^er«  of  the  Judiciary  Coj^sjittee 
of  tne  Bo&rd  of  Suporvisors  are  endeavorinii  to  forcsuiate 
a  report  before  the  lsoard*s  meeting  on.    ioj.day,   June  8, 
1942,  we  should  very  much  appreciate  an  irusjodiiite  reply." 


0  i>  r  M  1  u  s 


There  i»  no  prohibition  contained  in  the  Charter 
a^inst  the  Board  of  Supervisors  givi;.^^  consideration  to  any 
Bjatter  whatsoever,   with  the  e>;ception  of  t.:ie  prohibition  found 
in  Section  22  ^rhich,    in  general,   prohibits  the  bofcrd  froTn 
Interfering  in  adsairiistrative  raattcrs,       'fl.e  resolution  of 
wiiich  you  apeek  Is  not  an  ad.'ainistratlve  isfttter  and  therefore 
there  la  no  direct  prohibition  agalret  ^ivinc  it    consideration, 

Frtwa  ray  experience  with  the  Board  of  Supervlsora  I 


-g- 


e&nnot  T9rasisik>ev  a  tizae  ^hmx  It  w&s  not  the  cuifliMt  of  the  oos^rd 
to  fjlve  eonaidaretion  to  r  ecoiaciondationa,   regardlnji  "both  per- 
sons and  polici«a«  end  no  distlaction  wsi?  ,rjati«  as  to  whether 
these  peraons  were  piablic  offlclala  or  priv&te  Indivld^jals, 
I  believe  that  Any  legislative  body  rise  tla©  inherent  power  to 
give  ca:sideretion  to  any  laatfcer  it  seee  fit  imleas  tiisre  is 
99SSO  direct  prohibition  contai.aed  in  tiie  law  praventlnrj   it 
from  doing  so* 

As  the  Board  of  Supervisors  liass  always  reserved  xmto 
itself  this  rl^ht,    I  would  i^e^sitate  to  nam  detensine  tiiat  it  h&M 
been  exercising  an  lll©t-el  rlrjiit  tfiroujih  t.11  tv.e  jeetrs,       I 
nave  examined  tivet  various  works  on  parliai^nt&i*y  law  and  find 
notMncJ  direct  on  this  subject  but  tii.ere  is  not  a  legislative 
body  in  existence,  from  tiie  :lenfite  of  the  Unltod  iitatea  to  tae 
town  eomwil  of  tii©  Si^ileat  town  in  tiie  country,   thai  lias  not 
frora  tloie  to  tine  expressed  its  views  as  to  both  p'oblic  and 
private  persons,        QuotiriU  frora  *^son»s  flauiial   of  Loijialative 
Procedoro,  Section  6,   pa^o  33,    I  fine  tia©  followiiigj 

•*A  not   inconsiderable  part  of  parliamentary  law 
la  based  upon  tiie  establiaued  usages  of  ieiiiclative 
bodies.       Tiie  knowledfje  of  ti\e  ^Aaa^-ies  and  customs  of  a 
legislative  body  are  drawn  frosf  treatises  on  parlia- 
mentary practice,  from  the  records  uf  tl^s  body,   in  so 
far  as  the   usst-es  can  be  aacert&lned  fro?i  thea,  ixnd 
from  tiie  personal  knowledge  of  the  presiding;  officer  and 

"Precedents,  as  distini^uished  trom  usao;es,  are  the 
decialcns  made  by  trie  presiding  officer,   or  by  tiis  body 
upon  appeal,  ^h&n  a  question  coaicewiins  a  practice  or 
point  of  procedio-e  iiss  been  raised,  as  by  a  point  of 
order • 

"s?iien  there  is  an  establisiied  practioe  in  a  lecis- 
lative  body,   or  there  aas  been  a  previous  decision  on 
a  question,   the  preetlc©  or  precedent  saay  be  said  to 
govern.        uhBn  tlier©  is  rw  practice  or  precedent  govorn- 
Im^  a  q.iostiou  which  hAB  arison,   the  presiding;  officer 
aey  considsr  tl-se  usages  ana  precedents  .of  otrver  le^is- 
Itttlve  bodies*        Px^ecedents  are  not  ell  entitled  to 
equal  weight*       The  value  of  precodents  f^—r-ds  partly 
upoti  tiio  Ciisrficter  of  the  proooedl3v.»  b;^  .i  tiiey  were 

orot^ted,   partly  uposi  the  eimractar  of  the  body  in  which 
tliey  were  established,  and  pertly  upon  the  tiiae  at  which 
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tii©y  ocC'jrred.       Th®  pr^ottSdnts  of  the  other  ho.ifi4i  or 
til©  asiae  r>8eislsture  ar©  ueuelly  to  "be  ^^iven  tij«  saoat 
weli^ht.       Th«   precedent  fc;   of  oti.ar  le(;laiativ«  boclios 
of  the  s&E«i  typa  and  ciiaracter  are   in  general  to  b© 
given  fflor«  walght  than  tu<3  precedoiits  of  l«iiislfiitlve 
bodies  of  a  different  character,        Ihe  pracedeuts  of 
l«gislRtlva  bodies  cf  a  different  tjpe  iind  cli^r&cter 
fire  to  be  i-iven  weight  in  tii©  proportion  that  tli&  con- 
aitione  of  ti;9  otaer  lej^lalativ©  boci:^-  are  sliaiiar  to  t  he 
leglslfttlve  body  wtiere  tii©  precedent  Is  to  be  s^:. piled," 

lii  view  of  the  foreaolng,    I  aua  of  tLe  opinion  ti;at 
your  Board  ims  a  perfect  ri^ht  to  give  oo.nsideratioti  to  ti*© 
resolution  ifl*I©}i  you  eifimit  to  sse.       You  are  so  advised. 


Very  truly  ^mmm^ 


To  • 

Supervisor  Gorald  J,  a'O&re, 
fioeird  of  SupervlsorB, 
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Jttno  5,  1942* 


BiShSEGTt     Kotiretoent  Stattui  of  :iiaploy0©  who  ^la 
Asslgnod  to  i:^fcies  by  rxls  ouporior 
Officer  and  who  was  Paid  on  iispona® 
Bejnajads  and  whoso  ilamo  did  not  Appear 
on  the  xtegular  Payroll. 

Dear  Sirs: 

This  office  la  in  receipt  of  your  reqiest  for  an  opinion, 
aa  follovrss 

"A  question  has  arisen  about  the  status,  under 
tlie  Ketir^nent  Syateta,  of  certain  time  during  wliioli  ni^ene 
^,  Hiordan  worked  since  April  1,  1922,  when  tlio  Retii'ement 
System  became  effective.  In  esq^jlanation  of  the  case,  the 
following  statements  are  submitted: 

3.  •  Eugene  J.  Riordan  became  a  momber  cf  the 
P.etir€Bn<mt  System  on  April  1,  1922,  as  a  civJ.l  ^iervice 
inspector  of  streets  and  sewers  in  the  IJkigineorlng 

:ureau,  Pepartnent  of  Public  <^'ork8*  He  was  appointed 
to  that  position  from  a  civil  service  eligible  list, 
on  Almost  1,  1913. 

2*  :3eginnlng  F^rch  1,  1924,  ilr.  Hiordan 
appeared  on  the  iungineering  iJuroau  payroll  under  hia 
classification  of  inspector,  for  only  one-lialf  of 
each  month,  and  beginning  September  1,  1924,  he  ceased 
to  appear  on  that  payroll  in"  any  capacity. 

3»  aubsequ^itly,  it  was  determined  tliat  he 
yoAB   performing  the  duties  now  classified  tinder  the 
title  of  "rilght-of-v.ay  Acent",  Ms  coiTDmisation  not 
being  paid  on  a  i)ayroll  sent  tlirough  the  civil  service 
office  and  thai  to  the  Auditor »3  office,  but  instead, 
on  an  'expense  dejaajad",  sent  directly  to  the  Auditor, 
in  the  same  nsanner  generally,  as  for  dosiands  used  in 
paying,  for  exa^aple,  for  personal  and  non-personal 
aervloos  umder  contracts. 

4.  My  understanding  is  tliat  llr.  Rlordan  waa 
assigned  to  this  work  by  the  Oity  Engineer,  and  that 
hia  place  of  business  contined  to  be  tlie  office  of  tlio 
i-^ngineoring  ^xreau  whore  ho  iiad  been  serving  as  in- 
spector of  sti.-«*cts  and  sewors* 
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5«     Hy  under  standing  also  la  tliat  !/*• 
Riordan'a  salary  aa  an  inspector,  when  he  first  was 
aatigjied  to  porrorsa  riglit-of-way  duties,  was  $250#00 
per  month*     The  salary  was  increased  to  ^?275«00  per 
laonth,  effective  May  1,  1924;  to  OSOO.GO  about  July, 
1925 J  and  to  |375  about  January,  1928.     iiis  salary, 
in  tiiQ  right-of-way  position,  was  $300^00  per  month 
at  the  beginning. 

6#     The  records  show  tliat  Mr»  Riordan's  sal- 
ary, Willie  performing  the  duties  of  a  riglit-of-way 
agent,  was  paid  from  the  Good  uoads  itind  and  Bond 
I'tuids.     His  assicJiinent  changed  froia  time  to  tizae, 
but  ho  was  engaged  in  the  acquisltlcm  of  property 
for  the  Koosevelt  .^ay  in  1924,  for  example,  and 
subsequently,  in  acctuisltion  of  property  for  the 
Aleaaany  isoulevard,  Bomal  Cut  and  Bayshor©  Boule- 
vard* 

7#     !ir*  Hlordan  continued  to  be  a  m«aber  edP 
the  i^-etlremont  System  tlirougiiout  the  time  ho  per- 
formed the  riglit-of-viay  duties,  ccanpensation  for 
wMch  was  paid  on  'expense  dc^aands*  rather  than  pay- 
rolls*    lie  reinained  on  the  civil  service  list  of  in- 
spectors ,  and  rettumed  to  the  regular  payroll  for 
ahort  periods  of  time  to  time,  contributions  to  the 
Ketirement  system  being  cmdo  on  the  basis  of  any 
salary  then  received  cai  regular  payrolls. 

8.  affective  January  16,  1940,  l^.  Riordan 
was  transferred  to  the  lieai  l^'state  i  epartment,  his 
position  being  classified  uraier  civil  service  as 
assistant  cliief  risht-of-way  agent*     Ho  was  appoint- 
ed to  tills  position  froa  a  newly  established  civil 
service  eligible  list* 

9.  Reference  is  smde  to  Section  5(c)  of  tlis 
retirement  ordinance  Ho.  5561,  in  effect  wh€Bi  i/ir. 

i  iordan  was  perfonalns  th«  rigiit-of-way  duties. 
This  paragraph  sets  forth  the  procedure  for  deduction 
of  contributions  frcaa  the  compensation  of  retirasaant 
syst<»n  aerabers.     Since  Mr*  Riordan  did  not  appear  on 
a  payroll,  no  contri"t>utlons  were  deducted  from  lils 
compensation  aiid  no  copy  of  a  payroll  was  furnished 
to  the  netiresnent  3yat«n*      {It  was  riy  tuiderstandlng 
at  that  time,  tiaat  Ms  coiapensation  v/as  paid  on  »ex- 
p®ase  deiaands*,  because,  otherwise,  liia  position 
Iramediately  would  bo  subject  to  civil  service,  which 
applied  to  employees  of  the  City  and  Joxanty  not  ex- 
empted by  the  Criarter* 


10»  Your  attantion  la  called  also  to  the  definition 
of  'lliiployeo»  in  soction  2(b)  of  the  ordinance  cited 
above.  This  definition  is  different  from  the  definition 
now  in  fiiunicipal  Oodo,  Part  I,  Article  3,  Section  200  (k). 
Reference  is  ;mde  also  to  Cection  4  of  that  ordinance 
setting  forth  the  requireaifflits  for  ra^abershlp  in  the  rte» 
tir^aent  Systeia.  A  copy  of  the  ordinanco  la  attached. 

"Mr.  Idordon  now  luxs  asked  ti«.t  he  be  credited  \mder 
the  i'.Gtirement  System,  with  the  tiia®  during  i*xioh  he  served  as 
ri(j:ht-of-way  agent*  As  recited  abovo,  no  retirement  contri- 
butions were  dodxicted  from  the  compensation  oarnod  in  tiiat 
capacity.  The  question  involved  is  not  wiiether  h©  was  a  mem- 
ber of  the  iietireE^nt  System  at  tliat  time,  because  he  was  such 
a  mo32ibar  by  virtue  of  his  position  as  inspector  of  streets  and 
sewers  in  tlie  en^inaering  bureau  of  the  Department  of  Public 
v.orks.  Instead,  the  question  is  wliether  the  status  occupied 
by  iiim  when  •>©  was  performing  the  rieiit-of-^my  duties,  ym» 
subject  to  section  4  of  the  i.etir^aant  Syatesa.  Itrndaaontally, 
therefore,  the  question  is  whether  he  was  an  eiaployee  of  the 
City  and  Comity  while  performing  such  duties* 

*'If  the  answer  is  in  the  affirsiative,  the  rotirasent 
Office  will  proceed  with  the  collection  of  tho  contrlbutlona 
based  on  the  ootapensation  earned  by  liira  in  t}mt  position  prior 
to  Janimry  16,  1930,  «ihen  he  again  was  employed  in  a  position 
which  was  subject  to  civil  service,  and  received  compensation 
on  regular  pa^Tolls*  The  collection  of  aMOh   contrib^j.tions, 
autOTiatioally  will  give  credit  for  the  service  under  the  Ke~ 
tirem«tit  System,  as  requested  by  Jar.  Miordan* 

"Your  opinion  in  the  case  is  requested.  Incidentally, 
tb-er©  is  another  member  of  tlie  SyateiTi,  who  was  absent  frora  the 
payroll  under  comparable  conditions,  but  an  opinion  la  the 
Klordan  case  will  be  applied,  in  the  Hetiremont  Office,  to  any 
other  siailar  cases  arising*" 

OPIHIQH 

It  will  be  noted  at  the  outset  that  tlr.  Riordan  beoeEie  a  lamiber 
af  the  retirement  System  at  the  time  the  iietiranient  sygtcaa  became  effect- 
ive, to-wit,  April  1,  1922.     Ho  was  assigned  to  special  duties  by  the 
vity  laaglneor,  which  duties  caiae  under  the  Jurisdiction  of  th©  City  Kngin- 
»©r.     His  service  with  tiie  City  and  County  of   San  i-rancisco  was  contin- 
Lious.     lie  lm.d  the  same  superior  officer,  and  the  only  apparent  difference 
was  the  fact  timt  lie  was  paid  on  "expense  doiaands"  wixLcli  ware  sent  direct- 
ly to  the  auditor  instead  of  on  tlie  regular  payroll  wlilch  first  went 
through  th©  civil  service  office  and  then  to  th©  auditor's  office. 
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It  will  be  furthor  noted  tlmt  thQ  v.'ork  rtr.  l-lordan  was  doing 
as  "ri|3ht-of-way  aoent"  has,  sine©  the  effective  date  of  the  1932 
clmrter,  been  placed  under  the  Jurladiation  of  the     eal  Estate  lepart- 
laent,  in  which  dopartmont  :vlr#  Hlordan  is  now  employed. 

Ordinance  No.  5561  (New  Series),  which  was  enacted  in  pxa?au» 
ance  to  Article  XVII  of  the  Charter,  wliich  was  in  fore©  at  the  tiine  Ilr. 
Pdordan  was  porfoming  dutlee.  wliicii  f ojsa  the  basis  of  this  opliilon, 
la  controlling,     Soction  3   (b)  of  said  ordinance  reads  as  follows s 

*• 'Baiployeo  ♦  shall  mean  any  person  in  the  ei^loy 

of  the  City  and  Coimty  of  San  Francisco  whoso  compensa- 
tion is  paid  \sholly  o.it  of  funds  contributed  by  the  City 
and  Gountyj  except  tlmt,  for  the  purpose  of  this  Ordi- 
nance, any  per»Dn  eaiployed  as  a  teaclior  by  the  San  r'rsm- 
cisco  School  Dopartment  sloall  b©  ooaiaidored  an  'eapXoyee', 
althouch  a  portion  of  the  compensation  of  sucli  person  ia 
paid  out  of  ftaids  contributed  by  the  State  of  California." 

Section  4   (a)  -   (1)  dealing  with  meiabership  in  the  Ketir«taent 
Systaa  provides  as  follows  s 

"With  the  exception  of  those  employees  who  are  ex« 
eluded  froEi  raenberaliip  as  provided  in  Subdivision  (b)  of 
this  'ieotion,  all  enployeos  slmll  became  merabers  of  the 
iiotirement  System  as  follows: 

'U)  Every  en^jloyeo  in  city»service  on  April 
first,  nlnoteon  hundred  and  twenty-two, 
the  date  upon  wMch  the  Retirosoont  Systcaa 
bsccaaes  effective,  shall  have  the  option 
of  becojaing  a  membor  of  the  Hetli'ora^it 
System  on  tliat  date  or  at  any  tine  between 
that  date  and  July  first,  nineteen  hundred 
and     twenty-two,  but  ever  such  «jaployee  in 
city- service  on  July  first,  nineteen  hundred 
and  tv/enty-two,  who  has  not  exercised  the 
opllon  of  becoming  a  m^aber,  siiall  beoosoe  a 
jnmber  of  the  Retiroiaent  System  on  July 
first,  nineteen  hundred  and  twenty- two;   ex- 
cept that  every  employee  in  city- service 
on  October  first,  nineteen  hundred  and 
twenty-fiva,  as  a  taacJier  esaployed  by  tlio 
i^an  T'rancisco  s3ehool  .Jjeparteimat,  shall  be* 
coffle  a  member  of  the  Hetiresient  Systemt  on 
October  first,  nineteen  htmdrod  and  tw^ity- 
five," 

Section  4  (b)  provided  tMt  certain  ea^aloyees  tsrere  not  members 
of  the  Hetireraent  Systesi,  but  the  classifications  mentioned  therein  are 
not  controlling  in  the  present  case. 


i\ 


#5 


In  tlio  oas©   o£  BSlTGIT-irT  CON.   II,   GO.   v.   rr.  ACC.   COM.,  36 
Cal.  App»   {2d)  158.  167,  it  waa  held  that  "It  was  woU  settled 
that  more  ciianges  £n  euilary  or  duties  did  not  affect  the  status  of 
thd  omployoe''* 

In  MRSOH  V.   lai'S'IS-SBmS-JOlISS  CO.,  29  Oal.  App,    (2d)   S3 
at  89,  th©  court  used  tii©  following  laxiguagoj 

"AHicaag  the  neceasary  iiisldents  to  the  3?©lation- 
^hlp  of  employer  and  employee  are  (1)  the  right  of 
iismedlato  discsharge  of  tl?©  employee  hy  the  ©jaployor* 
(Press  Fub,  Go,  v»  Industrial  Aco.  Com.,  190  Oal.  114, 
210  Pac*  820 J   (2)  tiie  rlf^t  of  author! tatiTO  and  com- 
plete control  over  tlie  actions  of  the  esiploye© 
(Western  Ind,  Oo.  v,   Pillsbury,  172  Gal»  807,  159  ?ao» 
721;    (3)  the  employer  stands  the  losses,  if  an^j  and 
(4)  the  rigiit  of  the  ^aployoo  to  quit  at  any  tl»e." 

To  the  same  effect,   see  • 

HILISR  V.   BID.  ACQ.   GQII., 
199  Cal,  577 J 

KIRKPATRICK  V,    lilP.  ACC.   G(M., 
31  Gal*   App«   668, 

comfrY  <jf  LOS  aijgsles  v,  hid.  acg.  com,, 

123  Cal«  App*  12* 

As  you  state  in  your  request  for  an  opinion,  the  fundamental 
question  is  whether  KuP#  i;iordan  v/as  an  eiaployee  of  t3ie  Oity  and 
County  of  '>an  Francisco  wiiilc  perforsning  the  diitiea  of  a  right-of- 
T««.y  ar-ent.     Under  the  cirounatances  there  is  little  room  for  argu- 
nj«tit,tliat  wMlo  he  was  Qaaployod,he  was  an  enployeo.     He  was  certain- 
ly subject  to  the  authority  of  the  City  i^aieineep.     'IQiero  is  no  doubt 
but  that  ]^  coiild  imve  been  discharged  for  infracti<m  of  rules  re- 
specting employees  and  was  boiuid  to  respect  the  orders  of  lils 
superior  officer.     He  had  t>ie  right  to  resign  if  he  cliose  to  do  so. 
All  the  requirements  of  tiie  eiaployer-^nployee  relationsjiip  were 
present. 

You  are,  therefore,  advised  tliat  llr,  Riordan  was  an  ovsplojQQ 
of  the  City  and  County  of    >an  Fraiicisco  at  all  times  sine©  April  1, 
1922,  and  as  siich  was  also  a  mm&>9r  of  tloe  letiresaent  System, 

As  you  correctly  state  in  your  lettfer,  it  wiH  be  necessary 
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for  Mr.  Riordan  to  smke  such  ccaitrlbutlorxs  baaed  an  compensation 
earned  by  iiim  d'lxring  sucii  periods  as  riO  C^d  not  appear  on  the 
"regular  pa^jroll''» 


Roapactfullj  sTibmitted, 


Kotir^idnt  3oard  CITY  ATTORIiEiY 
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Jtme  16,  1942. 

Tlaft  of  Presentation  for  Payment. 

D^mr  Slrt 

This  will  aoknowledge  r«e«lpt  of  your  letter  of  Mjij  6, 
1942,   reading  as  follows; 

"Under  date  of  Falaru&ry  7,   1942  the  ^aak  of 
iUneriea  eaahed  fotir  of  our  Indlgient  relief  war- 
rants aade  payable  to  Frank  kiullero,    the  asoutits 
snd  dates  of  which  are  listed  below: 

*'Viarraat  ^»  Dfite  iuaount 

36389  8/&/40  #6*74 

40084  8/23/40  5.52 

9026  5/23/41  6.61 

86886  1/23/42  6.51 

**Theae  warrants  were  received  by  the  treasurer 
en  l^bruary  9,   1942  and  subsequently  the  three  war* 
rants  dated  AiJk;ust  8,  1940,  Au^^ust  23,  1940  and  May 
23,  1941  respectively  were  retTirxied  to  the  a&nk   of 
Aawrlca  advising  tnem  t&at  Section  222  of  the  v»«l- 
fare  &  Xastltutlons  Code  and  section  409S  of  the 
Political  Code  restricted  the  payment  of  relief  war» 
rants  not  presented  wltliln  six  months  after  date  of 
issuance. 

'*The  payee  of  the  warrants  is  now  an  lamte  of 
the  Stockton  &tate  hospital,  an  institution  for  the 
Insane.   the  warrants  are  exidor sed  by  the  payee 
and  the  f  tockton  Htate  Hospital  for  deposit  in  the 
patient *B  account. 

"Ihe  secretary  of  the  Stockton  state  Hospital 
questions  our  ri|,ht  to  refuse  payment  on  these  war- 
rants,  'Iherefore  we  would  like  axi  opliilon  l"rom  you 
on  the  subject.   a  further  question  arises  in  refer- 
ence to  the  fourth  warrant  dated  January  i23,  1942, 
as  to  wlxether  a  person  in  the  State  hospital  would 
be  entitled  to  the  benefits  of  a  warrant  Issued  for 
indigent  relief  prior  to  his  entraiice  into  the  hos- 
pital." 


Jr         _     »  


OlJLllOM 


station  2^  of  taa«  ml£ms^  ^  X»»tituti&^t  <;od», 
•ffftetiv*  July  23,  3.941,  r««As  fts  follow*  i 

"Kft  eottettjF  ««trr«nt  ittc»«l  t&p  «Jm  £;Sv|j^r  of  aid 

eMld  &p  a  ti««d7  bli»d  p«r«>n  92-*alI  b«  fHRid  tqr 
tlM  «««m^  tr»Mmr*r  iwIami  assei^  «ajnma%  la 
l^p«M«iMMl  to  lilt  for  |Miq|fiN»it  vitMn  six  ^acMttihts 
fti'tax*  tim  d«t«  <»r  its  isvoftaA**" 


J  ISS  Cal»  762 1   C » va  v #   cook.   176  u&l*  6S9|  mod  8«e 

e«Mi  fii<;*d  la  ic       ~     Juy«  amHatl*  374 )i     but  e^Mis^f  ^  iiOa* 


tl  «  i«  nlvttQ  i'or  ettMwatvHwwa*  ef  9ro«#«die^:«  b«fe]?«  Um  bar  ef 
^«  atatuta  takea  «f f*e«  tKlina  gj  S«a  i  rangigco  Unifiad  S^wol 
Matriet.  40  Cal.  App.  (2fl)  174,  104  Pac,  e??lf  aaa  alae 
is  c^l»  Jy»  ^23  aa4  «aae«  oit«a  tl&iev«in)* 


It  f 6ll<w«  ^uit  Saatioo  ISMt  n*jr  ba  ^pliadl  t«  warranta 
laaaftd  prior  to  July  le,  1^1,  ^\xt  iie%  pfx^aaatad  within  alx  mojatha 
after  tim  arfeetiva  4Afe«  &f  said  aaetion* 

^ou  ara  aeeevttliigljr  adviaad  that  the  fir  at  thr««  warrsait* 
ilatad  ia  yaur  lettar  msjr  a«t  %»•  paid  bf  tim  Ommty  fr«a«ttr«9'» 

"i^Yarsr*** •city  and  eount^  aidall  rollave  a%»^ 
a«q»port  all •  •  •  •  irtdigaet  p<rr»oiia»  •  •  •lawfully 
r««i4ai^  ti>er«iln,  «h«a  aueh  j^raoxia  ar«  not 
M|^^rte4  mia  r«l^  «vad  b;^«»«»4'>tat«  hoapitala 
»r  ether  State  or  private  inatitutlons." 

fre»  jpeur  letter  it  i^paara  that  the  fourth  vammt  mtm 
iaauedi  vbeo  the  ijo^^^ent  vaa  not  ai^ported  ancl  relieved  by  the 
Steektoft  Stata  Capital* 

Ajg^tfigt^  th*  r\i3j»  asyplieable  to  the  sirihg  of  eoaauKreial 
fi^ar  a«  i^sywmxit  (Ur^Odtor  v»  i:toye  '&-  iimsn  Inyaeteiimt  Co,.  136  Cal» 


Cal.  App.   (2a)   &d3,   aa  Fac.   I8d)   141),  the  date  of  paywent  of   the 
warrant  would  relate  baais  te  the  «lato  of  the  deli^niry  of  tha  Imtni- 
iMnt.     In  otiwr  v^rdta,  the  pignneet  of  aid  would  lae  regarded  as 
havisi,    been  made  on  the  date  of  delivery  cf  the  warrant,  and  having 
bees  »a4e  prior  to  the  tiaHi  the  itedlgimt  eatereA  the  hoep ' '    "     he 
i»  entitle<a  to  the  henefita  of  the  warr«Rt  .l«eiie4  for  In^ 
relief  oa  January  E$,  1942 • 

ueapeotfully  cid3Bitted, 


3396 


Juna  23,   1942. 


SUBJECT  I     In  K«»   lasuaiuic  of  Liceiise  Pl&toSy 
Tags  end  Badges. 


I  «a  in  receipt  of  your  letter  xmtier  d&te  of  t4ay  14, 
134S,  reading  as  follows i 

"Pixe  to  tii«  UoverE»»ont  *  e  eox>34»rTatlofi  of  ttftl 
(U,r>«  Oeifc  ral  Lialtatiou  ^rcer  L-32  -  Metallic  Lleenae  * 
Plates),   the  following  jaetfcllic  llcanso  befii'.ea,   t&gs 
aad  pXatea  will  be  aXfootads 

■FUBLXC  PASSENOEJi  VSiilCLE  -  Section  l£e.  Article  2, 
Part   III  of  tJtie  Mwilcipal  Code. 

Orainarice  proviilea  tii&t  each  plate  sruet  Khew  the 
year  for  wuicii  it  is  ig&uecl  a  d  preseribea  tiie  alze  of 
plate, 

"JlTKiuX  OPiiHATai'S   FliliMigf  -  Sectioas  1004  and  1096, 
Cimpter  VIII,   Part   II. 

Taose  plates  au»t  ale;    aU&n  tina  year  issued. 

"PEDDLTjiS  -  Section  122   (d).   Article  2,    Part   III. 

jrdii .fence  pruvlece  plates  or  t&i:8  must  specify  t^ 
quarter  far  waielt  tue  llceoae  was  is&iied. 

*mmhAi.  s 01.10 i:ri:TG  Aai-ws  &  rAzimmx  vehicle  solicitur  - 

S«ctlo..  155  (b).  Article  2,  Part  III. 

urcU;.&nce  provides  e&ca  ba^  ;:t  iiave   iaprintod 

tuereon  a  n-aaber,   the  year,   tiio  ......  and  t}^»  qiiarter 

for  wiiicii  the  same  1«   iaeued. 

"JtJKX  GATBSJ®8S  BM50SS  -  Section  897,   Chapter  VIII,   Part   il, 

tXrdiJianoe  provides  bao^^  aust  Jia-  e  iaprlnted  thereon 

a  ivasaMir  auc  tae  year  for  wbieh  a«.>:ie  is  isaued. 

"DUG  TAOS  &  Du?LXC*.TE  1)0(5  TAOS  -  Section  216,  Article  2, 
Part  III. 

Froviaes  eactx  tag  mait  have  a  serial  ntasntoer  and  the 
fisc«l  yeer  inscrlbod  tiiereon« 
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"In  vidts)  g£  tint  rorecolr.>;,   plottB«  advise  3a»  «it^ 
r«g«rd  to  wii&t  rafty  b«  done  lawfully   in  oi»d«r  to  t&ke 

6«re  ojT  tills  situation," 


in  accordance  with  the  ragulatlons  of  tlm  Division 
»f   Industry  op©Mttiou»  of  tii©   ♦^r  i^roductian  Bo&rd  of  th« 
ilnlted  State*.   ti*e  ordiianco  providing  foi"  t!;e   .laeaaiic®  aX 
varlmie  m«t£l  ta/^ja,  bsdg«e  @nd  plat  as  i^entioned  in  yovu*  lottar 
vaa  aisended  by  urdLnanca  Ko.  1568,   approved  by     the  Mayor  on 
Jkiiie  16,   1942.       Tiie  purpose  of  this  ordirianee  was  to  co  ply 
with  til®  regulations  of  th©  War  Production  Board  aiid   to  sub- 
stitute utaterials  other  tljan  raetal  for  tua  severf;!  liceiise 
ta0«,  banjjea  and  plates  wiiicJi  you  mesition  in  yotir  letter, 

The^'a  was  no  oth^r  eimnge  siade  in  ttm  ordinance 
and  therefore  the  duty  reeta  upon  your  office  to  provide,   in 
accordance  vslth  the  ordirar.ce,   tegs,  badf.es  and  platee  atade 
of  acsao  aubstance  ot.itsr  tiaan  v?iet&l.     Tr<e  ordor  Issued  by  the 
War  Production  Itoard  provides  ti-iet  where  there  is  a  sufficient 
B  ;cajit  of  »»t6l  ta:e;8  or  bac^ 'es  on  1  ar.c  tney  sjay  be  distributed 
fci'jd  therefore,    in  auch  easels,    it  erlll  not  b©  necessary  to   :i»e 
iio»*«»tal  tags  or  badges.        In  all  other  oases,  however,  you 
sr  .aid  issue  ta^^a  and  badges  as  provided  by  the  oi^lir^ence  aiid 
tiicy  should  be  matle  of  non-netel  substances* 

I  arespectfuily  refer  vo.-.  to   vr<li):er.C9   Ko,  165G  to 
waich.  is  attacfced  a  cc.iy  of  the  order  issued  bjf   tsa  ,.ar  Produc- 
tion Board.       ftiere  ar©  certain  regulations  contai;ied  l^unreln 
which  should  be  follov/ed  by  your  office. 

Very  truly  yo'ors, 

CITY  AT-TJliHET 


To  the  - 

Tax  Golioetor, 

Copy  to  - 

Chief   ftdaii.lstr&tlve    officer. 


#1 
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July  10,   1942, 


SUBJECT t      In  He^  £mplo;yfie8  of  E«&1  Estate 
P«pArtm«nt  r«Rd«if*ins  Servlc©  to, 
end  receiving  Compensst^on  for 
«*id  Servicea  from  iilslsaray  Districts 
NO.   9  «a4   No.   10. 


^m»  Sirs 


I  aa  In  receipt  of  your  letter  reading  as  follows? 


*A  cOE^lalnt  has  been  jjmde  to  ti>is  office  ti-iat 
amplojeea  of  the  KeaX  t-state  Peparttsont  of  the  City 
and  Coujtxty  of  Can  FrRncisco  are  aleo  emplojad  by 
Higfiwey  Dlatricts  Roe,   9  end  10  anfi  are  receiving 
eompensatlcm  for  their  services, 

*Ie  this  legal?" 

I  uKderatancj  tbat  the  two  ptrsons  employed  In  the 
Beal  Estate  Deperta^nt  arid  who  are  also  rendering  services 
to  £lgh«ay  r^l»tricts  t^os,  9  arxd  10  are  ur*  EugezM   J*   Hlordan 
and  i^s,   Katherlne  £nmter. 


OPII^IOK 


fh0   only  Inhibltlou  contsined  in  the  Cl-^rter  against 
a  person  holding  t»o  positions  is  found  in  Section  142,  the 
pertinent  portions  of  atiich  read  as  follows i 

"Any  person  holding  a  salsri&c  office  ••  '-Qr  ti:.e 
city  and  cotinty,  whether  by  election  or  fe     ^^tent, 
WHO  shall,  during  irils  term  of  office,  hole  or  retain 
any  otirier  salferled  office  under  the  goverri?D0nt  of  tae 
United  States,  or  of  this  state,  or  vuo   er;all  hold  any 
other  ealerisd  office  eonnected  >vith  the  governnsent  of 
the  city  and  county,  or  who  shall  become  a  raersber  of 
the  legislature,  shall  be  deeaed  to  have  thereby 
vacated  tiie  office  neld  by  him  under  the  city  eiid 
county," 

la  tiis  first  place,  both  of  the  persons  aentioricd 
above  are  eiaplo^ees  and  not  ofiiclals  and  therefore  do  not 
coim   within  tLe  provisiOi,s  of  the  above  quoted  prohibition. 

Secondly,  a  hlc;b»a;y  district  Is  a  separate  entity 
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organised  under  tho  !&«£  of  the  state  and  Is  in  no  waj  ooxmeoted 
with  tim  city  govemisient.        True,   the  city  govern^aent  aay  s«t  the 
benefit  of  its  work  l>ut   it   is  just  as  s«p«rat6  fpoit  ti*©  city  Ci0v» 
orxusiant  as  is  tae   lalciis  Croek  Iieelai<iAti<sa  ijistrici. 

On  Jun«  25,   IssSl,    I  iaad  occasion  to  rule   in  the  aatt«r 
of  a  protfttt  filed  fcgalnat  t;.«  payu^xit   of  ttB  salary  of  th©  than 
Cit:'  Engineer,   M,  i^.   0«Sii*Ui;i-mes©y,  upou  the  i^jrouiUi  tiifit  he  Dr&a 
&  Mrector  oi"    the   ialais  Craek  Kaclftiaetion  District  and  tuarcfore 
wee  not  entitled  to  iiis  o&l&ry  &s  City  i^n^rneer.        in  that  case 
I  ruled  tijski  the  h^clauuatioi.  Liatrict  was  an  exitirely  separate 
entity  ItaBBati.e  City  and  ''ouiity  &nd, unless  tLe  occupancy  of  the 
position  of  Director  of  the  iieclajaation  l^istrlct   intorfered 
with  the  work  of  Mr,   o»SiJiut;iine»sy,   there  was  no  proLlbitiOii  ija 
the  Gfjarter  against  ixlm  lioldi:..ti  ti.e  t»o  positlone.      In  the 
opinion    I  quoted  fro.-?t  tae  case   of  P|.,>PLE  t,  K.CI.AV,ATI0I';  DXSTEIC'T 
T^C.  SSI,   reported  in  117  Cai.   114.        In  that  case  tne  court  ixeldj 

*The»e  districts,    in  :ay  opinion  belou^  to  neit-.£r 
of  these  classes.        They  are  §peoi&l   organizatio^.s,   farmod. 
to  perform  certain  work,   atiicii  tiio  policy  of  tiie  at&te 
requires  or  peraite  to  be  doro,  knd  to  w.i>ch  the  atete  has 
given  a  certain  degree  of  aiscretlcu  in  making  tiie  isiorove- 
ments  coiite4splated«** 

The  wrganization  of  a  hlsharay  district,   as   1  have 

said,    is  v&rj  similar  to  the  oriianiz&tion  of  a  x-'ocla^ietioit  dis- 
trict and  i  believe  tiiat  the  senie  rules  apply  to  both.        In 
other  words,   it   is  a  separate  entity  stnd  jaey  Lira   such  help  as 
way  be  necessary  to  carry  out  its  functior.s,  and  ae  it  is  not 
a  part  of  tr:e  iioverna'.ant  of  Sfcu  Frei.eiijco,   one  wl-^o  aay  be  render- 
ing services  to  tii^e  iii^jjaway  district  wo;*id  not  be  proMbited 
frois  so  doing  under  the  provisionals  of  Section  142  of  the  C'^rter 
nor  would  the  renderir ;  of  such  services   interfere  with  the 
holdix-42  of  his  position  with  the  city  and  county. 

Giiiailar  questioxiS  have  arisen  in  ref^ard  to  teachers 
lathe  School  Lepariu&nt  occupy- iiit;  po&itici;©  in  ti*e  iHuaicip&l 
Sovern^ossnt.       On  October  14,   li;*31,    I  rendered  an  opinion  to  tiie 
Superixitendexit  of  Schools  cox  this  subject  In  which  Z  statedi 

"practically  all  of  the  isunicipal  employees  of  San 
Fr&noisco  are  under  civil  aervice  and  aannot  be  deprivsd 
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or  t  elr  vii^ht  to  do  wket  they  pl«aso  duriiig  their 
spftre  tim®.** 

Again,   on  tr^^d  s abject  of  toaciidrt  ftotljog  in  %)m 
oapaelty  or  pl&ygrouivi  directors  for  th9  ixecr«ation  Dep«rtnertt 
of  the  City  &;>d  County,   on  Fohru&rf  Hb,  1&T>2,    I  v^tnCMiiiQ.  an 
opiiftioi.  wiiloii  dealt  with  tha  present  charter  and  advised  tha 
Cortroll^r  «B  follows  I 

"You  will  note  tn«  laiii^uai^a  in  both  charter  pro- 
vlsiouS  ttiBt   the   inhibition  rune  ai^diriSt   ona   aolciir.r;  a 
salarlad  ofrio«»   e.xx&  doas  not  refer  to  parsons   occupy- 
ing; a  poeition  or  an  employment  uncar  tha  city  nnd 
coottty  ;j:overT3ns«nt .       Tne  charter  provisiorjs,  beinj^  in 
daroi^ation  of  tba  eor-stitutior^al  rij-hts  of  parsons  to 
work  as   they  aae  fit,  auat  ba  etrictly  eorstruad  and 
carmot  ba  axtandad  beyond  tha  actual  prohibition  cortairad 
in  tba  cimrtor," 

Tba  only  other  clmrter  previa lou  wi.ich  raii"/it  have  any 
bearing  on  the  present  inquiry  i«  found  in  Section  160  wiach 
reads  as  follows} 

"The  salary,  wage  or  other  co-p«»Hitlon  fixed 
for  each  officer  and  ©.^ployse  In,   or  ae  provided  by 
tbia  ciiartor,   shell  be  in  full  co ;,  anaation  for  all 
serTlcos  rend*; rod,   h-na  every  officer  and  aiaploje© 
sisll  pay  fell  fees  utjA  ot^er  Kioneys  received  by  Mm, 
in  tj^e  course  of  i:ils  office  or  eraploymient,   into  the 
city  (»xi6.  county  treasury  except  as  provided  in  section 
52  of  tJsia  eiiarter," 

I  tiave  iieretof  O'  e  ruled  ti-xet  tbe  purport  of  tbia 
•action  was  to  conpel  an  officer  wbo  was  receiving  fees  to 
turn  thesA  into  the  traasvury  aiul  that  his   salary  fixed  as 
provided  by  law  was  in  full  conpensatioR  for  all  of  hlB 
services. 

However,   in  the  instant  ease,   the  employees  of  the 
Real  Estate   -iepartsient  sjre  not  receiving  any  «s>ney  or  fees  la 
the  eoiirse  of  treir  resspective  offices  or  employRientB  and 
whatever  aaioimts  they  do  receive  are  received  for  services 
rendered  outside  of  their  resspective  es^loyiiuants  and  aa^e 
nothing  to  do  with  their  city  employdsent. 

You  are  therefore  advised  that,   if  t he  work  whieh 
Kr.   Riordan  and  i^ra,   I.unter  are  dolri;  for  the  Eigiiway  Districta 
does  not   interfere  with  their  re8S>«ctive  employrasrits  in  the 
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office  of   Director  of  Property,   there   i«  no  o'ojoction  to  permitting 
tb«aj  to  cofitlnu*  with  tixeir  stsrvices  to  the  Districts  Etnd  to  receive 

the  ea.i)©i-i«atlor.»  which  the  Dibtricta  have  epproved  for  tbesj. 

Very  truly  yours. 


70  thm  * 

&aJMt  MMinistrstive  >^f flees 
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July  10,  1942, 


SUBXSOf :     Xn  r©  -  ilppro^rfLxsg  Sal&ry  Os^dlo&nces  '»%<«?« 

I  ate  of  Comv>©ii«ation  is  difToront 
trcm  tiiat  Provided  in  /umxial  r?iidg©t 
Estliaato  and  Appropriation  (^pdinanc©. 

I'ear  slyt 

You  Imtw  sru"bmltt©d  to  rn&  f Iv©  oreijmnce*  identlflod  aa  Billa 
SOB^ezv  1776,  17T7,  1779,  1780  and  1781.     l^^ch  of  those  ordinances 
purports  to  a.-soad  the  annual  salary  ordlnane©  for  tiiO  ;yoar  1942-1943. 
Tlio  rospectlve  wss^oi&amits  »irovidei  for  an  incroaso  in  oos^onaatlon  of 
certain  enployees  which  is  not  urovidod  for  in  the  annual  badgot 
estimate  and  approprlatlcm  G^dinanoo. 

Tou  ask  if  tlieso  ordiiianooa  are  legal  and  if  tJiey  raay  1>e 
approirod  by  you. 

This  particular  subject  was  given  consideration  by  tbe 
^papeae  coia?t  in  the  case  of  SUUiVAir  v«  McKIKLsy,  decided  July  31, 
1039,  Kid  reported  in  14  J&l*   {2d)  at  page  US.     'X'iJS  (|u©ation  before 
tti©  ooiirt  in  tliafc  case  !ad  to  do  with  certain  car  and  atito  painters 
whose  corapeasation  in  the  annual  budj^et  estlaaate  and  appropriation 
ordinance  Imd  t^en  provided  for  at  tij©  rate  of  $9.00  per  day,  and 
the  Board  of  c^pervlsors  in  passing  the  annual  salary  ordiimnoe  in- 
creased the  pay  of  tliose  &E9ioyeos,at  the  request  of  the  r^^sa^ar  of 
Utilities,  to  910.00  per  day.     The  irmtter  was  tried  in  tiie  local 
Superior  C'oart  and  the  jtaagment  went  in  favor  of  tbe  painters.     An 
ap  oal  ts?as  taken  by  the  city  at  the  request  of  the  Controller  and  the 
Civil     oi^ice  :oHjmi88ion,aad  in  disposing  of  the  smttw?,  tlio  3up3?«Ba« 
Court  said 8 

« 'Section  71  of  the  Charter  provide* «  "All  la- 
creases  in  salaries  or  isages  of  of iioors  and  eii^loyeea 
shall  bo  dotemiined  at  tiie  tiiae  of  tbe  preparation  of 
the  annual  budget  oatisjatos  and  theacootion  of  tue  annual 
budget  and  appropriation  ordinances,  and  no  such  increase 
shall  be  affective    rior  to  the  fiscal  ';?-oar  for  which 
tl»  budget  is  adopt)^  «  -s  &" 

»Tho  tlz?se  for  establishing  an  increase  in  mtge 
rate  of  ssunieipal  employees,  siteh  as  the  pftitionor  aM 
his  oX^it  cosranians,  is  bofor©  the  uasaa^  of  tlvsf 
annual  salary  ordinance.     And  tlwt  instruxaents  within 
whioii  tiio  increase  of  the  rate  of  wa£«  is  to  be  ex- 


pressed  ar@  (1)  ammal  bud(^:ot  ostlrmtea,   (2)  mscamX 
budget,  arid  (3)  appropriation  ordlr^nc©*     One©  the 
budcQt  Is  a  jproved  by  th©    ioard  of  .:up©rvisora,  tb9 
fiacsi  ter£i3  of  tli©  ann.\ml  apypox;>riatlon.  ordiiaaac© 
liycid  tlie  aimiml  saljary  ordlzmnoo  ere  autoisatieallj 
fixod  tjd^tjad  the  povrdr  <»:•  oimnge  toy  any  aa^jaiaeat* 
Any  ©ffort  of  th©  I^oard  of    u.-orvlsors  to  increase 
ft  wage  sealA  in  th^  asnual  dalar^r  ordizmnee  ov&r 
til©  aniouat    provided  In  tlya  apj  rovod  ferodgdt  is  ve^HU 
Th&  m:^&e  srost  sv&^t  rda  proposed  bMget  to  tlia 
Board  of  superb  aora  oaeh  yoar  not  lator  tSsan  tbo 
1st  day  la  ilay  (Charter,  ooc.  72.)    After  putolic 
healing  and  not  earlier  tliaa  the  IDth  day  of  F^ay, 
aor  later  tlaan  tbe  1st  day  of  June,  the  3<»ird  alialX 
dopt  the  proposed  Ijwdget  as  auteaitted  or  aa 
aassaded,  oiid  slmll  pass  tliO  neoessary  appropriatlcaa 
ordlnanoe*     if  In  trj^t  [jorlod  t3m  M&^or  should  re- 
q^eat  the  lioerd  to  liioroase  ans"  salary  or  «a^ 
aohddule.  the  isoard  could  provldit  for  sueh  increase 
by  aaieadlag  tlie  proposed  budget  aoeoi^irigly,  pro- 
vided the  J^yor's  renueat  taias  .mde  on  tho  i^ropop 
rocoEnaendatlcai  of  tli©  departsient  or  office  cesi- 
c^n^d*     Mt  eac^i  Incroase  thoiagh  ao  requested 
eoold  not  be  imde  in  tliO  aoaual  salaa^y  c»7di»anoe 
unless  px^vloaaly  made  in  ti^e  propoeed  budi^t,  for 
tlio  ro&son  tliat  the  animal  salary  :3?diB«nee  Is 
lijaital  by  ti^-e  proviaiona  of  tiJO  approved  bud^t«»" 

la  view  of  the  foregoing  very  clear  langiias©  of  th«  Si^^apawt 
<5otirt,  I  regret  very  siaeh  to  Iw^vti  to  advise  you  timt,  la  ay  opinloa, 
tlie  attested  increaaea  contained  In  tlie  respocti-s^  ationdiiion.ts  to 
tli©  salary  ordinance  avQ  not  warranted  axid  you  will  not  be  justified 
in  giving  these  ordinances  your  approval* 

Respectfully  submitted. 


#1 
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;raly  20,  1942. 
SUBJECT  t     publicatim  of  List  of  Canfildatftl 

Pear  sirt 

fM»  offleo  is  in  roc^i^fc  of  ^otap  reg^ost  for  an  ^ia£«»« 
aa  follow*  s  ^^ 


"vail  'SOU  pl0as0  advis©  this  office  as  to  ts^tbtr 
tli©  pablioattoa  of  tii©  li»t  of  jsandiaates  mid  notice  of 
^is»  pa?taary  election  in  the  official  B«wapaper  of  tl.®  city 
«iM  Couaty  ie  ^ufflolent  p«i>ilcation  iinder    ©ctioaa  S706 
and  S707  of  tim  i.^leetlo»  •'oa©  of  tlie  state  of  California. 

^ThTou^  liafozffl&l  liiquiries  it  ims  lM»«a  &eee1^> 
talned  Umt  %m  couistlee  of  'C&ilf€Kmia  generally  liMft 
the  atat©  prisiary  eleetiea  advsji:lsing  to  a  aiiaile  r^wa- 
papey.     ilasiy  interpret  timt  i^irt  of    ectioa  2707  of  tlui 
Klectloaa    ;oae  tiiiioJa  reads  fcMt  «  •  •   teaoli  pdblXi^tlcm. 
of  tlie  list  of  eajadidates  arid  iiotieo  of  eloetion  slssill 
be  iaade  in  not  aore  tbaa  fmo  rm-&ap6.p93fM  of  gm^er&l  cir- 
oulatio»  piiOJlislied  in  tijse  oouaty*  •  •  «  as  placltsg  a 
laaadisiffia  limit  of  tTJO  tte»3|>ai>er8  l>ut  not  recpirius  nore 

tl'J&a  0£»9* 

"a  seeond  question  involvoa  intorx>retations 
of  tbe  sec«esft  senten^»  in    oction  S707  Tsriiieh  reads 
•  «  •  •  «()ne  iiewspaper  sJmll  roproseafc  the  Dollticsl 
party  tlr^-t-  oaat  at  tl^e  laat  :ireeediag  genoi^l  eleetloa 
^t»  highest  msaber  of  votes  in  tlws  county-  and  one  news- 
paper, if  aay,  elmll  represent  tiie  imrty  vg-iioh  east  the 
most  Jaic^st  masber  :f  votes  at  that  eleotion.f  •  •  •  • 

**can  ©ay  ttewspa^er  of  general  circulatiaa  ia 
ishsi  city  aiad  •.■ocuity  be  aesi^mtedi  as  a  newspaper  TeprB" 
aentija^^  either  of  the  tw©  leading  politieal  parties? 

**4s  til©  adirertising  for  tbe  priasary  eleetltai 
Host  be  placed  at  an  early  date,  it  will  b©  aporeoiatwl 
if  tiiis  office  cQxi  imvo  tlie  benefit  of  your  advice  on 
tMs  subject  as  sooa  as  possible." 

Section  8707  of  the  iileotioos  Code  j^eada  as  foUomis 

"I'^very  pubUcntion  of  tJxe  list  of  candidates 
ai2d  aotiee  of  election  slmll  be  isade  in  mst  laoro  tlaaa 


t         i  * 


teve  tams^ip&T9  of  goneiml  clreuXetiem  publishad  in  th0 
coiaity»     oa»  iievspapor  sb&ll  r©pp0.;«53it  tho  political 
pe^rtj  timt  oaet  at  the  last  ,cpQo©cLiiig  genes^al  eloetioa 
tbe     i^iidst  mtti^>er  of  votes  in  thid  county  tuoA  oxi»  s£a«s« 
pfipor,  if  any,  almll  r©ia?essnt  thQ  imrty  which  cast  th© 
73&xt  highdsst  mtmber  of  votes  at  that  eloetioa*     Xa  aagr 
cas^  wli9©ro  the  |yi;d>lioatiQS]L  of  tiie  oriaffiiry  eleotlcm 
notices  can  not  bo  made  prxr^mnt  to  this  ax^iole,  it 
shall  he  saado  in  any  navsimpor  imvi  \>^  &  ^oi^Kral  circa- 
latiesi  in  the  county  in  wMcii  tUe  notioe  is  V9c^V9& 
to  ho  puhlishad*" 

You  viU  note  from  an  ex^mdxiation  of  txiis  sectiosi  that  it  is 
provided  t?iar©in  tlmt  evory  publication  of  ths  list  oaP  oandidatos 
and  notice  of  election  i^mll  he  laade  in  not  t&orm  tlrian  two  newspapers  of 
general  cii-culatioa.     An  examination  of  tlila  part  of  the  languii^^e  of 
neetion  2707  indieates  an  «i«hi@aity,  in  tliat  it  does  notii»Mr  t^sether 
it  is  positively  neoessaz^  to  laake  publication  in  t'wo  newst^pers 
since  the  words  "not  laore^  are  useft* 

1%  appears  to  have  been  the  intuition  of  the  legislature  to 
provide  for  tiie  pvihlication  of  tlie  list  of  cazididatea  aiid  notice  of 
election  in  two  newspapers,  on®  representing  tlie  political  party  that 
oast  at  tbe  last  ^receding  general  election  the  lii,i^0st  munher  of 
votes,  and  mm  i^presentliig  tiie  political  party  that  cast  tiie  next 
higpb.eat  number  of  votes  at  tiiat  election* 

I  nov/  call  attention  to  an  excerpt  froci  30  iSBBH*  1^*  t^ 
tshlch  reads  as  follows  i 

**nm  tamsptLp&p  of  a  certain  i>olitieal  x^arty  amy 
be  desigaated  for  tlie  publication  of  an  official  or  legal 
notice*     it  las  bes-in  beld,  iiowever,  tJmt  where  such  a 
paper  is  fiesigimtod,  the  paper  muat    rofesa  to  he  t^ 
party* a  reaper,  pr  It  mS^s^  so  laiowni  it  is  not  m^t" 
icient'^reiy  tiiat  the  newspaper,  while  yrofesaing  to  be 
an  indctiOj^ont  saawspaper,  siip ported  tlio  particular  polit- 
ical s&rty*" 

Unless  ti^sere  Is  a  l^eiaooi^tic  raswspaper  in  :'an  i'raacisoo  which 
I^rofessea  to  be  the  party's  paper,  or  knovn  as  such,  a:^  unless  there 
is  a  Hepubli<»n  newspaper  in  oan  Fx^anoisco  so  designated  and  so  Icnown, 
any  newspaper  of  general  circulatioa  vmj  be  seleoted* 

It  la  tl^refore  your  duty  to  exasaine  into  the  sltt^tlisi  to 
detorjaine  ^sether  there  are  newspapers  falling  within  tliese  categories 
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in  ov&^T  to  det©i*3dno  nh&tlmp  tber©  slmlX  be  piJ!>llcatioi3ji  fey  ttiro 
mmmgApern  witli  polltic^Ll  deal  gnat  ions  or  wliet-op  bj  t^j©  r^»wap«^«w 
irrosijeoti-i?©  of  its  "oliticfflul  chax^oter*    (See  City  Attorney tg  onlnion 
No.   5^8,    dated  April  7,   1938),  o-  f 


ci3?y  i^nmsss 

Chief  Aasisdstrative  Officer 


O  ..'  J 
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July  23,   1942, 


SUBJBDft     Xa  r«  -  Pa^ste&t  or  salaries  j:'rovld«d 

£(XP  in  1942*1945  Salary  Ordinance 
ilorofcofopo  withMld  by  Beaaon  of 
Acticffi  Lintitlod  '"i^ith  v.  3oajrd 
of  S\;^p<i»rvlaor«,  et  al«" 

r^ear  Sirt 

I  lmv9  y©ur  letter  reacltng  as  follows: 

"Beceipt  l8  ackriouled^d  of  your  latter  of 
July  Slst  InforEiinp  us  that  the  Plirfcrlct  Go^ort  of 
App«LL  of  tiiQ  virat  ii  strict,  dad  ad  tho  o©titi«at 
of  iiayisoaa  r.  Omith,  in  SMiSn  v»  BQ&RD  OF  SUPiSVlS- 
GRS,  et  ol.  Action  Ho«  *2262,  for  a  v;i»it  of  i^iuadate, 
•uEui  also  sm&o  a  siidLlai'  csrdor  in  tl>c  case  of 
BABtOSD  ID,  SMITH  v»     BOXC,  Controller,  lio.  12263. 

"In  viow  of  tl*l8  circsumstance,  do  you  be- 
lieve that  it  voiild  toe  le^l  for  tli©  Controller  to 

pay  tbe  eaai  lenMitiona  involved  at  tlie  rates  ostab- 
Hsii^  by  tho  "/ioard  of  Liuporviaors  for  tho  riscal 
year  1942-1043? 

"A  prorapt  reply  is  iiei^ebj  nrgontly  reqaest- 
ed  as  Jtily  2Srd  will  b©  the  date  when  the  so  men  would 
nor&:^lly  be  i^id  -  they  oazmot  be  paid  imtil  we  l^ar 
fro©  yoiu" 

OPHaoH 

In  denying  tho  rsetltion  for  a  writ  of  niandate  in  the  eases  of 
Snitb  V.  l5oard  of  Supervisors  and    2aith  v.  Boyd,  the  li strict  Court  of 
Appeal  gave  no  reasons  or  grooinds  on  whleh  it  based  its  denial,  bat 
meroly  entered  an  order  in  each  case  tlmt  tho  petition  for  the  writ  voui 
deiiied.     ibis  leaves  tlie  loatter  in  exactly  tho  saiae  position  as  thou^ 
no  lotial  action  had  been  coaasienced  and  laith,  the  tasq^qrer,  or  any  other 
taa^jayer  is  free  to  ccHJEience  another  action  involvln^^  tl*aB  stxrm  subject 
Blatter,  either  in  tlie     u]>re£^     ourt  of  the  stat«,  if  that  court  would 
entertain  origifi&l  jurisdiction  of  the  sat  tor  (and  tliere  is  Kjuch  doubt 
in  asy  mind  if  tliO  oui-^es^  Court  would  accept  original  ;|urlsdicti<Hi 
ytima.  the  llstrict  covirt  of  Appeal  i-as  declined  te  do  so),  or  in  the 
iiuperior  uourt,     Tims  far,  so  far  as  I  imcm,  no  application  has  been 
Blade  to  the    uprone  court  to  aecept  origiiml  jiirisdiotion  of  tiie  sub- 
ject matter,  nor  has  any  action  tMien  ccs^menoed  in  tlie  ^"xiperior  Oo^^^t* 
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Thorefor©,  «8  I  imi?*  said,  the  Hotter  reimlns  in  exactly 
tht  mss»  positiosi  as  it  waa  befora  tlio  action  la  the  1  istrict  Coiirt 
of  Apr.'Oal  ts^as  con^ssKae^i* 

This  of  flea  was  of  the  opinion  tlmt  tiio  ordliamoaa  i^assad 
t>y  ti^  B^ird  of  :  ui>©r'Visors  fladag  tha  salary  rat  as  for  those  paracms 
affaetad  by  tb©  actiojis  in  tiiO  .M strict  Co-ujpt  of  Appeal  waz^a  lagal  aad 
so  Inalstad  in  filius  tua  opposition  to  th©  gi^antin^?;  of  tlia  writs 
P«i5ad  for  in.  tlie  listrict  Coyjrt  of  Appeal*     w©  ar©  still  of  this 
opinion,  altiioiigh  tiie  denial  of  tlio  writs  by  tise  ristriet  CcRart  of 
Appeal  is  »at  an    adjuaioatioa  of  th®  irailidity  of  tlia  ordinancaa 
covering  tlie  aalarlos  offaotod  in  tiia  actions* 

Tho  :.;imrter  vests  in  tbe  Board  of  .-Juparvisors  tho  right  to 
standardize  salarios  and  fix  cosiiyoaaatioas.     (Saa  Section  ISl).     xha 
Civil    "erviea  cobbuI  salon,  pursuant  to  tlio  provisions  of  tills  saction, 
cooparatos  with  tjio  Coard  rogas'dias  tho  fixing  of  ooia^ansatioas,  tout 
its  raoGiaysQndtitions  ara  advisory  and  not  jijandatory  ar»i  ti^  rcsal  salsry 
fixing  power  is  vostod  in  tlus  Boajed  of  "nparvlaors.     (Saetlsma  9  aziS 
151),     liiis  bolng  true,  if  tlae  J^»rd  of  Suparviaors  has  fijosd  th© 
salaries^as  provided  in  the  C^mrtar,  tlmt  is,  with  roga3?d  to  tki& 
Charter  pro"?lsl<»i  timt  like  ccKr^jansatlons  Shall  bo  i>aid  for  lil^a  serv- 
iea,witli  dt*e  regard  to  tlie     seniority  of  the  r>er»«EKiel  inaiaded  in 
each  class, and  witli  regard  also  to  other  cospansations  in  tlie  city 
and  eaunty  service  not  subject  to  salary  standardicatliKi  and  tliet 
the  coatpenjsations  fixed  by  the  iloard  are  not  Jrii^oar  tliaa  provailing 
rates  for  like  aervloe  csud  working  conditions  in  private  earplotiaeat 
or  in  other  compaiuble  s'^'^^^'i^^KBiiGntal  oroaniaations  in  tMs  state^  thsai 
the  salaries  so  fl3sed  are  la^al* 

It  is  not  the  duty  of  thst  Oontroller  to  place  liimsolf  in 
tlcm  Dosition  of  tl>e  '3oard  or  ?:uj>ervi3ar».  and  It  the  Fjoard  isas  given 
a  fair  consideration  to  the  tmtter  of  salaries  and  las  based  tiie  sal- 
aries upon  ffe-ots  x^resented  or  on  facts  within  tJie  kno«d»ed^  of  t3M 
si^tership  of  the  Beard  and  tl^se  faets  bear  out  that  the  salaries 
flj@ld  are  fixed  in  aei^rdmiae  with  tlm  provisions  oontainie^  in    ecticaa. 
151  of  the  ciiartjar,  tbsy  are  lesal,  ead  neitJiiWP  Va»  C<»itrol2^r  nea»  the 
courts  should  attempt  to  override  tbe  ^odj^aent  of  the  I30ard» 

iliis  office  €»innot  be  a  fact- finding;  body,  but  in  so  far 
as  the  facts  ra?GS6nted  to  ns  tsp  to  tbe  ssass&txb  are  eoncomod.  «fe  are 
of  toe  opinion  tJ^t  tise  Board  of  ;[nipervlaops  acted  lOi^ally  in  fixing 
tiie  compensations  which  ^iN»re  m^er  attach  and  that  the  Controller 
and  the  civil  Service  Oea^sslon  should  reec^nlza  tbe  aetion  taken 
by  the  Board* 

Respectf^illy  s^damltted. 

Controller  CUnt  ATTCRHBIf 

CC  -  Civil  servlee  GCMsiissloa 
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July  24,  1942. 

SUBJECT:   IN  re  Sale  of  Scrap  Iron  to 
Federal  Government  Agencies, 

Dear  Sir: 

I  am  in  receipt  of  yotir  letter  of  July  17,  1942,  which 
reads  as  follows : 

"I  should  like  to  have,  as  soon  as  possible,  confir- 
mation in  writing  of  your  verbal  opinion  with  reference  to 
contemplated  procedure  for  the  handling  of  the  sale  of  per- 
sonal property  of  the  City  and  County  of  San  Francisco  with 
particular  reference  to  the  sale  of  Iron  and  steel  scrap. 

"As  you  know.  It  has  been  our  procedure  to  advertise 
for  bids,  receive  sealed  bids  which  are  opened  publicly  and 
then  make  the  award  of  sale  to  the  highest  bidder.  Recent 
regulations  of  the  Federal  Government  with  reference  to  the 
sale  and  delivery  of  iron  and  steel  scrap  seems  to  make  it 
necessary  that  we  depart  temporarily  from  that  procedure. 

"I  am  holding  a  Scrap  Allocation  Order  Issued  by  the 
War  Production  Board  instructing  me  to  deliver  81  gross  tons 
of  steel  rails  to  the  Pacific  States  Steel  Corporation  at 
Niles,  California.   That  order  specifies  that  the  metal  is 
to  be  sold  at  a  price  not  higher  than  the  maximum  price  set 
by  the  current  Federal  regulations.    The  Pacific  States 
Steel  Corporation  have  already  notified  me  of  the  name  of  a 
concern  who  will  act  as  their  agent  in  picking  up  aid  hand- 
ling this  material,  and  I  have  reached  an  agreement  with 
them  about  the  price  wliich  we  will  receive,  that  price  hav- 
ing been  verified  as  being  in  accordance  with  the  current 
maximtim  price  schedule.   Under  such  conditions  it  seems 
that  it  would  be  useless  and  vmnecessary  for  me  to  advertise 
for  bids  on  this  material  as  I  already  have  instructions  about 
to  whom  it  is  to  be  delivered  and  the  price  at  wMch  it  is  to 
be  sold. 

"Will  you  please  let  me  have  promptly  your  opinion  author- 
izing me  to  proceed  in  disregard  of  our  own  current  regula- 
tions and  our  past  procedure." 

OPINION. 

The  general  rule  on  competitive  bidding  is  "That  where  there 
can  be  no  competitive  bids  obtained,  a  contract  for  the  purchase 
of  supplies  may  be  let  without  the  necessity  of  receiving  bids." 
This  being  true,  it  appears  to  me  that  when  Ihe  city  is  selling, 
rather  than  buying  property,  the  same  rule  should  apply. 


vf. 


b 


#2. 

ft  cppears  from  your  letter  that  the  Vsar  T^roduction  Board 
has  set  the  aaxlntan  price  which  atfty  be  paid  for  scrap  mettil  such 
as  you  have  to  dispose  of , and  that  th«  Pacific  States  : teel  Cor- 
porstlon  has  offered  you  this  ma>ltnum  price.   'io  advertise  for 
\>lds  might  result  In  your  ot'tainlng  a  lover  price  than  the  cor- 
poration offers  to  you  for  the  reeson  that  the  corporation  might  not 
told  for  your  ecrap«  *»nd  others  would  bid  for  It  at  a  lower  price 
^*ith  the  ixope  of  re-selling  to  the  corporation  at  the  fixed  prlce« 
and  In  the  end  the  city  would  be  the  loser* 

The  decisions  of  the  Appellate  Courts  In  most  cases  deal 
*lth  the  purohase  rather  than  the  sale  of  property.  Put  as  I  have 
already  stated  the  sai&e  rule  applies*   The  rule  Is  succinctly  set 
forth  In  Lob   /mgples  Gas  &  Hlectrlc  Corporation  v.  Los  Angeles, 
188  Cal.  307.   .. -uotlng"froia  pa^i""3id"/  *»e  TinS"''the  following  expres- 
sion from  the  Coi^rt: 

"It  Is  contended  that  If  the  contract  In  question 
Is  In  substance  and  effect  an  agreement  to  purclis»e 
26,000  horse-power  of  electricity  fr^n  Ute   companies, 
it  Is  violative  of  section  207a  of  the  charter,  requir- 
ing a  letting  to  the  lowest  responsible  bidder  after 
advertisement,  where  contracts  involve  an  expenditure 
of  more  than  ^500  by  the  city,   ^e  think  it  clear  tiiat 
the  arrangeaent  entered  into  with  the  companies,  however 
it  suny  be  characterised,  is  not  a  contract  required  to 
be  let  only  after  advertiseii^ent  and  to  the  lowest  bidder. 
'ihe  power  to  be  supplied  by  the  companies  could  not  be 
obtained  elsewhere  and  is  iurolshed  by  public  service 
corporations  lor  distribution  to  customers  already  en- 
titled to  that  service.   The  esse  of  Contro  Coeta  Later 
Co.  v,  Breed,  139  Cal.  432  (73  Pac.  189},  seeajs  ti~¥up- 
port  this  view  under  sostewhat  similar  charter  provisions 
of  the  Oakland  charter." 

You  are  therefore  advised  that  in  my  opinion  you  may  sell 
without  advert iseaient  to  the  Faclfie  States  steel  Corporation  tiie 
scrap  metal  mentioned,  provided  that  the  hi^^^hest  price  provided 
for  by  goverxusental  regulations  is  paid. 

Respectfully  submitted, 

^HO..UO*TOQLF: 


city  iitt'brney,' 


fot  Purchaser  of  Supplies. 

Copy  to:  Chief  Administrative  Officer. 

Copy  tot  Controller. 
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July  25,  194iJ. 
SUBJECT  J   In  re  Sale  of  Water  Wagons. 

Dear  Sir : 

I  am  in  receipt  of  youi-  letter  of  July  £1,  1942,  read- 
ing as  follows : 

"We  have  In  storage  in  our  yard  at  Jones 
and  Jefferson  streets  two  old  street  sprinklers, 
formerly  used  by  the  Lepartment  of  Public  Jorks. 
These  are  old  vehicles  of  the  horse -drawn  type 
which  have  not  been  Uvsed  in  a  ^.^reat  many  years. 

"A  representative  of  the  United  States  Army 
Quartermaster's  Department  has  inspected  this 
equipment  and  wishes  to  purchase  it,  stating  that 
he  has  iajtoediate  use  for  it.   Our  Superintendent 
of  Shops  advises  me  tliat  the  two  pieces  of  equip- 
ment would  not  be  valued  at  more  than  §10  each  as 
jimk  and  the  Depeu'tment  of  Public  Vorks  has  al- 
ready indicated  that  it  would  be  willing  to  sell 
them, 

"Will  it  be  possible  for  :t.e  to  deviate  from 
the  provisions  of  Section  88  of  the  Charter  and 
make  this  sale  direct  to  the  United  States  Army?" 

OPINION. 

The  Federal  Act  of  October  16,  1941,  found  in  the 
Appendix  to  Vol.  50  of  the  U.  S.  Codes,  Section  721,  and  also 
in  Vol.  55  U.  S.  Statutes,  at  page  742,  provides  as  follows: 

"Whenever  the  President,  during  the  national 
emergency  declared  by  the  President  on  May  27, 
1941,  uut  not  later  than  June  30,  1943,  deter- 
mines that  the  use  of  any  military  or  naval  equip- 
ment, supplies,  or  munitions,  or  component  parts 
thereof,  or  raachinery,  tools,  or  materials  neces- 
sary for  the  manvifacture,  servicing,  or  opera- 
tion of  such  equipment,  supi3j,ies  or  munitions  is 
needed  for  the  defense  of  the  United  States;  such 
need  is  immediate  and  impending  end  such  as  will 
not  admit  of  delay  or  resort  to  any  other  so\irce 
of  supply;  and  all  other  means  of  obtaining  the 
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/   ,!    use  of  such  property  for  the  defense  of  the 
/   -;>    United  States  upon  fair  and  reasonable  terms 
have  heen  exhausted,  he  is  authorized  to 
reqviisltion  such  property  for  the  defense  of 
/         the  United  States  upon  the  payment  of  fair 
,    and  just  compensation,"  etc. 

■i  It  appears  from  yotir  letter  that  the  (quartermaster 
of  the  Army  Department  desires  the  sprinklers  which  you  have 
mentioned  in  your  letter  for  defense  pxirposes.  This  being 
the  case,  the  Army,  under  authority  of  the  proclamation  of  the 
President  of  the  United  states,  has  the  power  to  reqiilsition 
these  particular  properties  for  the  pxirposes  of  national  de- 
fena(e|   and  it  would  be  an  idle  act  to  advertise  for  bids. 

;  ^     If,  in  your  opinion,  the  amount  offergd  by  the  Quarter- 
master of  the  Army  is  the  fair  and  reasonable  value  of  the  prop- 
erty, you  should  deliver  the  property  to  the  Quartermaster  on  the 
agreement  to  pay  these  amounts. 

I  There  is  further  procedvire  set  forth  in  the  Act  above 
mentioned,  which  it  is  unnecessary  for  me  to  advert  to,  for  the 
reasc^n  that  to  follow  it  would  far  exceed  the  cost  or  value  of 

the  Jfroperty  which  the  Quartermaster  desires  to  take. 

I 

Therefore,  with  the  approval  of  the  Department  of 
Public  V¥orks,  you  may  dispose  of  this  property  along  the  lines 
indicated  in  your  letter. 

Respectfully  submitted, 

JNO.J.O'TOOLE 


City  Attorney. 


To  I  Purchaser  of  Supplies. 

c.  c,  to  Chief  Administrative  Officer. 

c,  c.  to  Controller. 
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August  Sy  1@42« 


mmmc^t      Liability  of  Child  Shelter  warfiea. 

Dear  sipt 

v»e  ar©  In  rooolpt  of  your  reqt^at  for  an  oi>inlon  vhloh 
ankSy  In  hrlot,  w^mt  the  liability  of  a  cliilia  al^iolter  wardwi  r<ilgbt 
bo  for  injury  to  any  diild  In  hor  hcaae  ajid  uiider  kor  car©  diiping 
an  air  raid  alaxe*    As  static  In  your  requost,  mxdh  »&rd«ns  will 
siako  a  portion  of  tl:^lr  homioa  and  tlisisaolves  available  for  the  pro- 
teotlon  of  nolg^f^hood  children  durlrii^  an  air  raid  alaxa  whim  the 
parents  of  said  cMldren  are  aefty  from  home  during  imlA  alai»* 

OPBTIOit 

?ath  re^rd  to  liability  of  a  proiserty  owner,  a  person  amy 
enter  upcm  said  property  of  said  owner  in  one  of  three  trnpaoltiosj 
(1)  As  an  invitee;   (2)  as  a  licensee;  tmd  (5)  as  a  trespasser*     The 
liability  of  tho    )roporty  owner  or  occupant  for  injisry  to  sueh  person 
dei^ends  upon  tb6  category     in    wriich  said  p&TSKin  occupies  said  i^nmh 
Isesy  and  without  entering  into  a  lengthy  discussion  of  the  liability 
as  to  the  three  classes  csentionod  above,  I  am  eertaln  timt  uraier  the 
conditions  outlined  in  your  request,  such  children  would  enter  the 
p}pemla99  of  the  clilld  slielter  warden  as  inere  lieans^is,  and  the  efot^ 
eral  lav  explicable  to  liability  for  Injury  to  licensees  vrauld  apply* 

m  such  instances  tlys  owner  or  occu?M*nt  la  not  entirely 
free  from  liability,  but  is  only  required  to  warn  or  orotect  the 
licensee  trcm.  any  untoward  or  unexpectedly  dan^rcpas  coriditlona.     m 
other  w»rds.  said  owr»>r  or  occupant  Is  not  oompXetely  relieve  of 
respeasltdlity,  as  in  tiie  ease  of  a  trespasser,  but  is  only  required 
to  exercise  a  sligiit  decree  of  care  to   provide  safe  premises  for 
sueh  llo«3«e0  and  is  only  liable  «h«pe  guilty  of  sosae  *^aeti'«e  neg- 
li^naee*** 

aiiTMi  the    remlae  of  soete  degree  of  care  required,  liowerer 
sli^xt.  where  driildrei^Ttender  years  are  Involved     who    ^  of  course, 
a:ra  not  required  to  es^rcise  the  smm  €ioc^B  at  care  ior  their  asm 
safety  that  might  be  required  of  an  adult,  tlie  courts  ax>6  pvmm  to 
dtt^uid  a  hlg^r  degree  of  care  Tvobi  the  owner  or  oocuuent  to  warn 
such  children  of  any  u2m«uCl  dan^r* 

Z  am  aware  tlmt  ti^io  above  statemcBit  of  law  is  rather  ^oo- 
eral,  but  it  is  necessarily  so,  and  each  case  laust  bo  dotorsninod  by 
its  own  dlstingul«£^ilng  facts* 

therefore,  you  are  advised  that  where  a  wosan  donates  her 
ami  services  and  a  Dortion  of  h&r  home  to  be  used  as  a  air  mid 


o. 


shelter  for  nolgKboxfeood  childrdn  wiioo©  parents  aro  not  l^iom©  fiiiring 
an  air  raid  alam,  mh»  would  not  t«  liable  for  Injuries  to  siitix 
cliil<3ren  wlsaro  the  conditions  in  said  shelter  were  not  unnaturally 
di^igeroue  and  wer©  aiailar  to  tlioso  usually  found  in  tbe  ordinary 


Rospeotfully  sutolttod. 


oiry  AT-^o^fsy 


Wp*  Bugeno  BapoderlQile 
Air  Raid  viardflsa  ServidO 


SUBJECT:  Liability  of  Air  R&la  tardena  vhilm 

drivinfc:;  City  owned  automobilea  during 
an  air  raid  slert  6.nd   air  raid  alarm, 
and  th€  use  of  rad  li^,hts  and  sirena 
on  66id  automobilea. 

Desr  Sir: 

Vie  ar6  la  receipt  of  your  request  for  an  opinion  as  to 
the  liability  of  volunteer  eruployees  of  the  Air  Roid  harden  Service, 
while  operating  Git^  onned  autorisoblles,  and  as  to  the  use  of  red 
llghta  and  airena  on  said  automobilea. 

^ 111 IkE 

K^f erring  to  the  queation  of  red  lights  and  airena  on 
City  owned  care,  we  are  encloaing  an  opinion,  dated  February  IS,  1942, 
and  directed  to  the  Civilian  CosBslttee  on  aup^jliea  Procure;;  ent,  and 
relating  to  the  installetlon  of  siren  and  red  li^^hta  on  privately 
owned  cara.   Aa  ;<ou  will  aote,  tlit^t   opinion  aet  forth  ell  the  aeeiiona 
of  the  California  Vehicle  Code  relating  to  the  inatallation  of  red 
lig^hta  and  airena  on  motor  vehiclea  and  their  permitted  uae* 

Aa  also  atated  in  that  opinion  the  control  of  auoh 
acceasoriea  la  a  atate  affair  and  la  entirely  covered  by  the  quoted 
aectiona  of  the  Vef.icle  Code.  Therefore,  the  City  and  County  of 
Sran  ^'rancisco  la  po«F6rless  to  chRng:e  any  of  a  aid  regulatlona,  and  in 
their  preaent  form  as  Id  regulationa  do  not  perjfdt  the  use  of  red 
11  hta  or  airena  on  City  owned  esra  bein^  uaed  by  the  Air  8aid  Warden 
Service,  as  it  ia  now  eonatituted.  The  only  manner  in  which  such 
acceaaoriea  may  be  properly  uaed  on  said  cara  would  be  by  bringing  the 
car  and  the  optrator  within  one  of  the  listed  categorlea. 

In  the  above  mentioned  requeat  you  alao  aak  hew  a 
volimtter  eraploye©  oi  the  Air  Raid  «arderv  Service  way  be  protected 
froa  liability  in  case  of  accident  while  drlvinf^  one  oX  a«ld  automobilea. 

Under  the  oonditlona  mentioned  in  your  requeat,  botj^  the 
City  and  County  of  San  frfinclsco  and  the  p&rson  driving  the  automobile 
would  be  liable  for  any  demeges  occaaloned  by  the  negligent  operation 
of  aaid  automobile,  and  of  courae,  thie  liability  of  both  parti ea  may 
be  covered  by  a  policy  of  inauranca  -  that  is,  a  policy  obtftined  by  the 
City  and  County  ol  '^ro.   ir^ndaco  to  cover  ita  liability,  would  alao 
cover  tl^  liability  of  the  person  driving  «ith  the  permiseion  of  the 
City  and  County. 

Beape»ctfully  submitted 


Toj  Office  of  Clvilien  Defense  cWTHHomW 

Mr.  John  D.  McKown 
#11 
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August  S,    1&4S, 


SUDJECTj      In  It©,   Acceptance  of  I.«8«er 

£&lfiLry  tiifen  Salary  i  ixed  for 
an  Lraployee  by  i>ud<:;6t  and 
Approprial-io:;.  urUIi*ijce  Bixd  by 
Salary  urdlnance* 

]>««r  Sirs  I 

I  ;^ve  your  letter  und«r  date  of  July  6,   l'^42,   in 
which  you  dir«ct  my  attetition  to  the  fact  that  the  co-ponsa- 
tlon  of  Janies  A.  Turner,  CLlaf  jtjatii,-e©r,   hetcii  liotcLy  «»at©r 
Supply,   i'Owver  and  utilities  EnGiiiaorirti;  Luj^eau,  was  fixed  In 
tiuB  Aiaxual  biidgat  axid  Appropriation  Ordi^iance  and  in  the 
ajru:LU£il  Salary  ordinenca  at  48S.s,33  per  Kontb.  end  t^iat  ;,'ou     ^.^^ 
beaii  advleed  tj:.^t  it  was  ti:<e   ii,  teution  of  tad  >»>aua<3«r  of 
Utilities  to  pay  l&p,  Turxier  oii  tae  basis  of  y 600,00  p«r  moxitix. 
You  ask  the  follow ir.^^  questions! 

"!•       Are  the  rates  fixed  by  the  Board  of  Super- 
visors  in  the  sinlcry  standardlsatior:  ordiriatiee  sdopted  pur- 
suant  to  tbe  provision's  of  sectiou  151  of  tlie  Ciueirter 
]&Andatory  rates? 

"2.      Is  it  laandatory  for  departiaent  heads  to  include 
in  their  bud|i;et  estljia&tfis  the  ooxpensations  aet  forth  in 
tl:^  Sfilary  standardisation  ordinance  adopted  by  tbe  i^oerd 
of  Supervisors T 

*3.     Would  the  Civil     Scj'vlce  Coisaisslon,  Ij»v«  tlie 
power  to  approve  trie  payroll  ©arryiij^  a  co  fpeusatiOii  at 
variance  with  tbe  x>ate  fixed  for  the  position  in  the 
salary  standardisation  ordiriSiico,   thet   ia   to  soy,  i-uors 
or  leas  tiian  lh.9  coaperisatior^  fixed  in  tlie  said  ordinance 
or  not  in  sccord  with  the  seniority  increas^rit a  fixed  tiiereiri? 

"4.     If  tlie  rate  fixed  for  a  particular  position  in 
the  bad^^et  estiinateG  as  submitted  by  tlie  appolrtiri^  officer 
end  approved  by  the  «>oard  of  Supervisors  end  in  the  appro- 
priatioi    ordictsnce  and  annual  salary  oriSljance  correapor.ds 
with  th&  rate  fixed  for  that  posit ioi\. in  tae  salary  stand- 
ardization ordinance,   is  there  any  authority  for  the 
appointiii^  officer  tliereafter  to  pay  a  rate  different  froa 
tlmt  included  in  the  foto*  doo\UB@nts  referred  to  above?" 
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As  the  Budget  siid  Appropriation  Ordinance  and  tbo 
Salary  Ordinance  have  already  been  adopted  for  tije  ctirrent 
year,  there  is  no  necessity  of  anawerlnr;  questions  1  and  2  as 
above  set  fortL,   Should  the  question  ever  arise,  dixrinr;  the 
consideration  of  the  Budget  and  Appropriation  Ordinance,  as 
to  how  far  salary  standardization  is  mandatory  in  fixing  the 
CO  ipensatlon  of  employees,  these  two  voatters  will  be  given 
consideration. 

Questions  3  and  4  above  set  forth  can  be  answered 
together.   The  answer  is  that  undoubtedly  the  Civil  Service 
Commission  would  not  have  the  power  to  approve  the  payroll 
carrying  a  compensation  higher  than  that  fixed  in  the  salary 
standardization  ordinance.   The  same  is  true  as  to  the  power 
of  the  appointing  officer  to  approve  or  reco^rjitend  a  salary 
higher  than  that  fixed  in  the  salary  standardization  ordinance 
and  in  the  annual  budget  and  approprlatioxi  ordinance  and  In 
the  salary  ordinance  -  tliat  is,  the  appointing;  cf  fleer  would 
have  no  power  to  approve  a  salary  higher  than  that  fixed  by 
these  ordinances. 

However,  when  it  comes  to  the  ritjht  of  the  Civil 
Service  Commission  to  approve  the  payroll  carrying  a  compensa- 
tion less  tlian  that  fixed  in  the  annual  Budget  and  Appropria- 
tion Ordinance  and  in  the  Salary  ordinance,  the  question  as  to 
whether  or  not  the  lesser  salary  should  be  approved  is  one 
which,  to  a  large  extent,  rests  with  the  consent  or  approval 
of  tbe  employee  himself.   Undoubtedly,  If  a  salary  is  fixed 
in  accordance  with  the  budgetary  provisions  of  the  charter  at 
a  certain  amount  for  a  certain  employee,  that  employee  is  en- 
titled to  receive  ttiat  salary  as  long  as  he  occupies  tne  position 
If  he  desires  to  claim  it. 

It  is  ,  however,  a  v/ell  settled  principle  of  law  that 
an  employee  may  waive  all  or  any  part  of  his  salary  and  if  he 
waives  it  willingly  and  without  undue  coercion  and  accepts  the 
lesser  salary,  he  has  no  claim  to  the  hlt^her  salary.   The 
appellate  courts  of  Callforuia  have  sustained  this  view  on  more 
than  ono  occasion,    I  direct  your  attention  to  the  case  of 
COYNE  V.  Ri.KKIE,  97  Cal,  590, 

This  case  had  to  do  with  the  salary  of  the  Chief  of 
Police  of  San  Die£;o  whose  salary  was  fixed  at  a  certain  amount 
by  the  charter.   The  coiamon  council  of  San  Dleijo  reduced  the 
salary  below  the  amount  fixed  in  the  charter.    In  dlsposln£^ 
of  the  demand  for  the  hitjher  salary  af J^er  the  Chief  had  served 
for  some  eight  monttia  and  accepted  the  lesser  salary,  the  court 
saidj 


i 
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"The  appellant  was  not  bound  to  hold  the  office, 
or  to  perform  the  autles  ti-ereof j   and  after  t  e  salary 
was  reduced,  having  voluntarily  held  the  office  and 
accepted  the  reduced  salary  imtil  the  expiratloxi  of  his 
terra,  his  dairjand  upon  the  auditor  for  additional  salary, 
made  eight  raontaa  afterwards,  i«as  properly  refused*" 

In  a  iHore  recent  case,  to-wit,  liJYEHS  v.  CITY   OP 
CALIPATKU,  140  Cal,App.  295,  the  Bistrict  Court  of  Appeals, 
Fourth  Appellate  District,  said: 

"The  appointing  board  a&s  no  power  by  siinute  order 
to  reduce  the  salary  of  a  statutory  officer  when  fixed  by 
ordinance.   Where  the  officer  actually  agret-e  to  the 
acceptance  of  the  reduced  salary,  before  his  appointment, 
tiv.Ci,   after  tne  salary  li&d  been  earned,  does  so  accept  it, 
the  officer  will  be  i.eld  boxmd  by  his  agreeinent  and  con- 
|;ract,  the  same  as  in  any  other  case." 

The  particular  question  under  Inquiry  Ms  received  the 
attention  of  the  appellate  co-arts  of  ether  jui'isdictions.   Seet 
CHAKDLER  V,  CITY  OP  ELGIIJ,  (Saprm.Crt .'Jr. )  270  Pac.  531.    In 
this  case  the  ^upreine  Court  of  Oregon  said: 

"The  defendant  insists  that,  even  thoui^i  the  council 
could  not  chancre  the  compensation  by  raotion,  plaintiff 
by  his  actions  is  estopped  from  questionin;.;  the  proced'ore. 
The  record  discloses  that  et  the  end  of  each  month  plaintiff 
presented  his  bill  for  services  rendered  and  specified  the 
a Tiovint  due  hia,  which  aaiount  always  conformed  to  the 
amount  authorized  by  the  council.   The  record  further 
shows  tiiat  his  bill  was  always  paid,  and  tiiat  at  the  time 
of  receiving;  his  warrant  he  always  signed  a  receipt  in  full 
payment  up  to  that  date.   Justice  Hobert  S.  Bean,  in  the 
case  of  I«  Boest  v.  Ga?nbell,  35  Or.  358,  58  P.  72,  353, 
quoting;  from  the  case  of  O'Kara  v.  Town  of  Park  River,  1 
K.33.  379,  47  K.iV.  330,  aianounced  the  following:  » It  is 
true  tuat  a  party  cannot  before  eloction  to  office  bind 
himself  by  an  asreement  to  receive  less  salary,  if 
elected,  for  the  perforiBanoe  of  the  duties  of  such  office 
than  the  law  fixes.  *  '-t   -sfr  but  after  the  perforrsance  of 
the  services,  the  party  may  receive  lees  corapensation 
tiierafor  tiian  the  le^;al  salary  if  he  choose  so  to  do. 
And  where  ho  renders  a  bill  purporting -to  cover  such  services, 
and  tf,e  whole  thereof,  aiid  siich  bill  is  allowed  and  paid  as 
rendered,  and  paymsnt  accepted  without  objection  or  protest, 
it  amounts  to  an  adjudication,  arid,  in  the  absence  of  sx^r- 
prlse,  accident  or  mistake  of  fact,  cannot  be  reopened. 
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P&rtiss  cannot  so  divldo  tiiair  clai;a8  and  present  them 

by  InstMllraeiite.  • 

"Thus  it  will  be  seen  tJaat  this  court  is  cosBKiltted 
to  tke  doctrine  announced  above,   Tnis  we  believe  to  be 
the  law,  in  accord  wit..  tb»   great  wel^iA  q£   aatiiority  and 
cuntrollinii  hero," 

Also  J  STATI.  ex  rol,  IIESS  v.  CriY  'jF  AKRjS   (Suprm.Crt. 
Ohio)  7  K.E,  (2nd)  411«    In  this  caae  the  court  salds 

"The  most  frequently  eaiplo:>ed  definition  of  waiver 
is  tbat  it  is  lue   voluaitary  relinquishme;.t  of  a  known  right. 
As  a  general  rule,  the  doctrine  of  waiver  is  applicable 
to  all  personal  riobts  and  privileges,  wiaetber  secured  by- 
contract,  conferred  by  statute,  or  guaranteed  by  the  Con- 
stitution, provided  that  the  waiver  does  not  violate  public 
policy. 

"Applying  these  fundaiaejitals  to  the  conduct  of  this 
relator,  what  ia  tlie  result?   In  addition  to  the  circxitn- 
atances  already  outlined,  it  is  conceded  that  durijoj;  this 
period  the  relator  was  paid  in  aealmonthly  installments, 
and  on  each  oecasion  he  presexited  his  voucher,  received 
payment,  and  then  receipted  a  pay  roll  s:  eet  wMch  express- 
ly recited'  either  that  tr^is  was  the  »ara*t  due»  or  that 
»he  received  pay  in  full  to  date,'   According  to  the  a^jreed 
8t&te:aent  of  facts,  this  occurred  a  total  of  fifty-six 
successive  tlraes  over  the  psriod  of  two  years  and  fcar 
months.   Furthermore,  the  relator  mekes  no  claim  that  he 
ever  protested  this  pi'ocedure;  nor  does  he  contend  tiiat 
his  rights  were  unknown  by  hlia.   Thus  it  is  apparent  that 
his  conduct  was  wholly  incox.sistent  with  any  theory  except 
the  plainest  and  simplest  sort  of  waiver.   Indeed,  it  is 
difficult  to   siiijcjest  how  this  result  could  m  ve  been  accom- 
plished more  effectively  vfithout  actually  using  the  word 
'waiver'  Itself  -  a  thing  which,  of  course,  tlie  lav/  does 
not  require  as  to  any  variety  of  ;vaiver." 

Also  I  TUMIOK  V.  v'OKmoUTH  COUFTY  (Suprm.  Crt.  of  I,  J.) 
199  Atl,  78.   The  court  saidi 

"It  is  clear,  as  disclosed  by  the  affidavits  presented 
on  the  arguraent  of  the  raotlon  here  considered,  that  in  1933 
defendant  county,  through  its  Board  of  Ciiosen  Freeholders, 
relied  on  plaintiff's  written  eoisent*  to  co-operate  in  the 
financial  emergency  existing:  and  acted  thereon  by  deduct- 
inS  the  percentage  of  liis  official  salary  indicated  and 
diverted  the  money  to  other  county  uees.   It  is  obvious. 


!0  J.C  0 
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moreaver,  thet  ho  too  intended  suca  action  as  hie  vouchers 
daring  tne  period  plainly  siiow.   All  of  theja  were  for 
servicee  theretofore  rendered.   Again  in  1934  aud  1035  he 
vcluntarily,  after  similar  services  had  been  perforraed  for- 
mally, tiu^oush  the  medium  of  vouci.srs,  waived  collection 
of  the  percentage  of  his  salary  therein  stated,   :No  legis- 
lation, in  fact,  w&B   required  to  enable  him  to  do  so,  after 
the  iiistal  Ifisent  of  salary  falliat^  due  had  been  eerrted. 
Vseart  v.  First  l?;ationel  Bank  of  jXmellen,  115  K.cT.L,  123, 
17S  A,  758,  Is  authority  for  the  statement  (pa^e  759)  that, 
»in  the  absence  of  qou1»   legal  taint,  as  for  Instance  tte  t 
the  act  is  required  by  and  done  In  fulf illm©x-.t  of  a  contract 
against  public  policy,  it  is  lawful  for  a  notary  public  (a 
public  officer)  to  waive  or  raiiiit  a  fee  after  it  has  been 
earned,  and  for  him,  after  the  fee  haa  been  earned,  to  take 
such  a  posit ion  with  respnct  to  It  that  he  may  be  neld  to 
iiave  waived  it,»   It  was  thorefore  held  thet  there  is 
nothing  contrary  to  public  policy  In  the  voluntary  waiver 
by  such  an  official  of  his  statutory  fee  for  an  accomplisfe&d 
service," 

I  vinderstand  thst  in  the  instant  case,  the  occupant  of 
tlie  position,  since  his  appointmeiit  thereto,  ha«  been  receiving 
the  sum  of  ^600,00  per  month  and  thtst,  before  the  coTrunencesnont 
of  the  present  fiscal  year,  he  had  a^*re©d  tiiat  his  conpensatlon 
should  cor.tinue  at  tuia  araount,  and  is  nofe  ^^illlnc  to  sign  a 
waiver  for  all  In  excess  of  this  en^ount.   In  view  of  the  author- 
ities above  qiioted,  end  the  waiver  of  the  enr.lo-.ee  of  any  salary 
in  excess  of  4i600,00,  you  should  approve  the  corapengetion  at  tiie 
red-iced  rate, 

TliB   annual  salary  ordinanca  seams  to  conteraplate  the 
payrcient  of  salaries,  In  some  instances,  at  a  rats  loss  than 
tiiat  fixed  iii  Ihe  ordinance.   Kote  the  langua^je  In  Section  1 
of  th©  ordinance: 

"Appointint^  officers  as  specified  in  the  charter  are 
hereby  authorized,  subject  to  tne  provisions  of  this  ord- 
inance, to  make  or  continue  appoititraents,  as  needed  duriri^ 
the  said  fiscal  year,  to  poeitions  enumarated  ixi  their 
respective  sections  of  this  ordiTxence,  but  In  no  case  to 
exceed  tr.e  n\iiAber  of  positions  or  tie  rat o  of  pay  herein 
enuiatjratad  kud   established," 

Hothlng  herelia  coijtained  sliall  bo- constiraed  as  legal- 
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Islng  a  rate  of  pay  less  tiian  tiiat  fixed  by  law  laileaa  the 
iGseer  tat©   Is  voluntarily  accepted. 


Very  t  ruly  youra , 

crrV  ^T^aim 


To  the   - 

Civil  Service  Coiimaseion 

Copies  to  « 
Ja.iies  A.  Turner, 
Coi-trollor 


□  PINION  34(^Q 


□  F 
CITY    ATTORNEY 


Axi^^st  14  f   1942* 


Sm)JSCTt     CLAIM  OF  RSSIDUARy  lEOATEE  FOR  SALMOr  DUE 
JOilH  AiniEAR,   DSCEASSD,   AT  TI-^   OF  DEATH. 

Dear  Sirj 

You  hAv«  mquoated  ay  opinion  ««  to  the  nocesslty'  of  * 
oubeequAnt  iasuo  of  lott«r«  t»st«BMiint«ry  \mder  Saetlon  1067  of 
the  ?rol>at«  Code  prior  to  p«ya«nt  of  ;60»13.  to  the  t^etiduary 
logfttee  under  the  o  ircumetences  outlined  in  e  letter  froa  J*  w* 
Jeokson,  Attorney  for  the  reeiiSuery  legietee^i  reeding^  in  pert*  ee 
followet 

"Ifp*  John  A».  Annoer*  ebo  wee  e  liouten&nt  of 
police^  died  on  .  ebruery  20,   IMl.  end  at 
thftt  txr^e  there  wee  due  him   |60«li  in  teler;* 
iil&   estate  wm   probated  and  final  dietrilmition 
vas  ordered  on  Leeeaber  S.  1941*  Pietributed 
the  eetate  to  the  benefioiariee  ai»2  the  residue 
and  renaiixier  thereof  to  Nanoe  Annear*  hie 
dau^ter*  A  eopy  of  eaid  decree  ie  enoloeed*" 

OPI«IO« 

The  deeree  of  distribution  referred  to  in  !>ir*  JaokeonU 
letter  provides  thatt 

"the  residue  cf  said  estate  hereinafter  particularly 
deeeribed  and  any  other  property  not  now  known  or 
discovered  which  may  belong;  to  said  estate,  or  In 
wtiich  eaid  estate  nay  have  any  interest,  be  and 
the  saiiie  is  hereby  dietributed  as  follows  <  •  •  •  • 
and  the  residue  and  rSBtsainder  of  the  estate  to 
Nance  Annear." 

Under  well  settled  principles,  the  distributee  nested  in 
such  a  clause,  coasaonly  known  es  an  "oonibus  clause**.  Is  entitled 
to  receive  the  eu»  in  question* 

(Oenont  v»  All  Persons  165  Cel.  SS?,  ISS  Pac.  480 
•^fth  V*  tiiic4Iuig  Bycal.  344,  81  Pac,  IS,  2S  Pao»  514 

^nelSg:;;ex^  v'>  Vbatal  7G  Cal.  App.  409,  S44  Pac*  042) 


•p» 


IT  ore  the  original  decree  of  distribution  containe  such 
an  onnibus  clause  it  is  neither  necessary  nor  proper,  within  the 
■leenine  of  Probate  (ode,  Section  1067,  for  the  Court  to  reopen  the 
probate  proceeding  in  the  matter  of  the  eetate  for  adainisteriag 
this  newly  dieoovered  asset* 

(aetata  of  liouche  24  Cal.  App* (2d)  86,  74  ?ac*  (2d)  565. 
'Sift  ftHer  -gffggrg  of  L-en  5  Cal. (2d)  638,  641,  45  Pac. (2d) 
965,  964)  ------~----— - 

1. 

km 


•      ■•       « 
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CITY    ATTORNEY 


You  «pe  acoordlngly  «dvlaed  that  upon  the  filing  with 
you  of  a  oertlflod  copy  of  said  deorM  of  dlttrlbutioa  In  tht 
BMtter  of  th«  Estate  of  John  A*  Annoar,  Dttceasady  the  |^0«11  dua 
Liautanant  of  Pol  lea  John  A*  Annear  at  tha  tlnie  of  hia  dsath 
•hou3d  bo  paid  to  Nanea  Annaai^»  the  sola  residuary  latjataa  namad 
In  said  daeraa  of  distribution* 


Haapeetfully  aubmittad. 


Tifrrfrnirr 


* 


TO I     Controller 

#12 
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Keqair»d  by  lAif  oa?  Cpdinamso. 

iumtr  Slrt 

^in^s  rmlm9d  ia  the  r«porfe  cf  Wren  ^iiddl«bro     ^       ij^rviscr, 
4«aor«l  Audits^  on  the  abov«  r»t9T%no^  subject: 

It     Is  th«  1»uel2Mi»8  of  refitln£  a^itcanoblles 
without  driver  or  op»Fat©r  subject  to 
polie*  ixiflp«etiOfi  regulAtiont 

S«     Polie«  Cod*  Section  13.70  pi»ovldo8  for 
pennit  Af^d  surety  Ija  eoazi»«tloA  with 
ba««»«      o  the  provisions  of  ^xis  seetion 
mpplj  to  the  iaterux^an  buses  kiv5  lines 
^MmLtiiiig  iH^pood  tiM  i^gn^ical  bowu^eries 

0 xiJiJ 1 
I.    The  tone lae—  of  »e»tiBg  a«teiBOl>ilee  wilOwmt  ariyer  or 

I-  MBmrnSmL 

Section  lly6,  Article  16,  Chapter  VIIl,  lart  II,  of  the 
Sea  Franc  iseo  Hunieipel  Code  provides  t 

"The  hualness  of  rentincr  eutoMohiles  without  s 
driver  or  operator  thereof  is  hereby  declared 
to  be  8ul;j6ct  to  police  i»apeetlon  s»d  r  egule* 
tion  ftc  in  aections  11&6  to  ll&O,  inclusively 
of  this  'i^rticle  provided"* 

Seid  sections  11^  end  lldO  ere  e  codification  of  Ordiaimee 
%•  7146  (f^«B*}f  which  beee»e  effective  July  1,  10S6»     Xhey  do  &ot 
require  the  filiiit.  of  itmurmn^^     -'^/'-'as  or  boaads»     liowever,  swb- 
di vision  10  of  urdiBsiiee  Ho.  914.        .   •}   (effective  Sarnxmry  S.  19S2) 
end  Ordiaeace  ^m  U.Olll  (Code  mm  ll.Olll),  codified  in  Seetioos 
1075-lOBl,  Article  16 »  Chapter  mi,   Fi^t  II,  3«r>  xrancisco  i<^2*iicipal 
voJe,  wmst  be  read  in  connection  therewith*     ^ald  Crdliamfi*  *©♦  11*0111 
specifically  covers  ''motor  vehicle  for  hire  busiaess**,  "aiotor  vehicle 
for  hire  service"   (sections  5  and  5  codified  as  aectiozui  107ir  and 
1079),  and,  la  the  provisions  for  bounds  in  iJUnt  of  policies  of 
liability  insuxwfice  (3ection  &{a},  codified  as  Section  lOCO(a))  refers 
to  "laotor  vehic lea*  »•  •offered  for  hire"* 

0u6h  OrdlAsoees,  subjectin;^  tlm  business  of  renting  aut»BK»- 
bilea  without  drivers  or  opcrat^*s  to  police  inspection  sood  regHlation 
and  retpdr inj^  the  filin,.  of  insurai^e  policies  or  bonds,  have 


0a 


«iuit«iofta  fts  ft  proper  ftxsreis*  of  ^m  polle*  pe««r«     (liodg»  ^rlv»»H;*' 
fguraoXf  <o»  vii*  Cinclnoi^tti.  123  Ohio  St.  884,  1?S  H*i;  IM,  afHuMd 
by  'th«  T/nit«<l  5t«t««  ^pr«iR«     curt  in  195fi,  264  U.3,  338,  76  U  M.  5fiS, 
52      •   Ot.    144), 


Sec  Ilia©  In  r»_Caydiij»l.   170  C«l,  Sl»,   150  P«e«  S48, 
.US •A,  191fer  asOf  i  ^ai*  J\zr.  590,  an:?  c«is««  ft«««e^3.«d  aiv?  ii»t«r» 
pret«d  in  77  ^.L^i^.  89&,   **Con«tltutl&nallty  slid  C«a«truGtlon  of 
>^>tfttn^t9s  or  CrdlimiM^a  in  r«latioxi  to  Autoi«obil<i«  to  bo  Roatod 
and  Drlvon  by  X«««oo  or  hit  Privy"* 

3«ction  16€,  Artiolo  16,     hAptor  '/III,  I'art  Ilj  of  tl» 

felle:«at 

"An  *lnton%rbtiti  Boo*  is  hovoby  dofixiod  %e  b«  a  solf- 
propollod  vohielo,  othor  ttuua  »  otroot  oar  oip 
rftllWAy  ear  or  *jitnoy  bus*  «•  aofinod  in  ->oetioa 
3U0d6  of  tills  Artiolo,  ^tood  for  ti^uu^portins  9«)i«- 
on^irora  for  hlro  over  &nd  olooi;:  tho  publie  otvooto 
botxeeon  eortuSji  dofinito  points  or  tormini,  eno 
within  sad  tim  QtSmr  without  tho  limits  of  tho 
City  snd  County  of  ''an  irancteco". 

3ootie»  1170  of  tho  aaao  i^rticlo  providost 

•in  ordor  to  insuiTO  tho  safoty  of  tho  public,  it 
i^Uall  bo  unlavfal  for  as^  ^Merscoi,  firm  or  corpora- 
tion, to  cporato  any  8l;^iifcso8lng  bus  cr  busos  or 
intorurban  bus  or  buaos,  or  to  obtain  a  ponsit 
thorofor  oxeoptin^,  a  a  in  ^^ootions  1166  to  1181, 
incluaivo,  of  this  /.rticlo  othorviso  prov^idod, 
unloos  such  pozvom,  fins  or  eorposmtion  shall  havo 
giv«gL  and  thoro  Is  in  full  foroo.  and  offset  at  all 
tinos  n^ilo  sueh  porson,  firm  or  corporation  is 
<q»oratin^  any  sueh  bus  or  busos  on  filo  vith  tho 
lilies  l^opartmont  oithort 


m 


(a)  A  bond  of  such  porson,  first  or  eoz^oration«»*| 


*(b)  k  policy  of  insx)ran$e  in  a  e^^p«ny  autbarisod 
to  do  bualnoaa  in  the  ivtato  of,  California, 
insuring  said  porson,  f  ir%  or  'eorporation 
operating  any  suoh  slghtsosing  bus  or  busos 
or  intorurban  bus  or  buses  a^fLsinst  l.ss  by 
reasMoi  of  dssui^io  that  say  result  to  any  person 
from  t^&e  <q^«ration  of  any  suoh  si^tseeiag  isdui 
or  int«napt«ka  bus;*****" 


^Xnt«rurb«B  busen  lund  lines"  are  eneotq^trntmS  by  the 
precisions  of  the  Public   utilities  Act  rftlBtiag  to  suthorit;  of 
Vam  R«ilro«<S  Ccmni^nlon  over  psssei^gf^  stage  con^ratlons  (i^nerel 
Immn  1957}  Aefe  6886,  seetlcns  at,  &oU» 

In  gfggle  vs.     ni8 i-t  (1S^9)  37  C*l.  4pp»<2d)   (3upp)  7S9, 
93  Fm&»{Ud)  m2 ,  t h«  ApxHi lists    ^^rsrfeaent  af  the  Superior  Co-art, 
l4»  Alleles  O&mitj,  imlA  an  Inltlstiire  ordElBsoee  suthorixin^:  a  city 
iMsrd  to  issae  end  revoke  persalts  to  operate  buses  over  publie 
streets,  axtd  providl?^  that  all  persons  ©sHiratlox  biases  without 
pernlts  were  ^ilty  of  sisdemeaiusrs.  vat  rendered  \ii9»»forees]»Ie  ^ 
s«bsec|uent  confllctlae  provlslpna  or  tJae  J^ublio  utilities  Act  vest* 
in;:  authority  in  the  Hallrosd  '-c^mlsslon  to  regulate  pfts««s^«r  stage 
coErporations.     (to  sfflse  effect  see  Feople  V8«  -"aGkett   (1985)   (Cal* 
-iuperlcr  Court)  45  c*  111b.) 

,     l^^^  "^i^^  '^W^^  '^'^^  ^«*  -^  ^^.^»  An&eXee  iwm) 
16  Cal«(Sd}  772,   2X^  rac.(2d)  45u,   tiis  court  saids 

''Xt  is  ;>ianifest  that  ia  enaetiiig  See t ion  &0| 
(Fjaisllc  utilities  \et)  it  was  the  Intention  of 
the  legislature  to  vest  in  the   uailrcs^ 
CosfflRissioa  eatcluslYe  JurSsdietion  In  the  matter 
©f  the  repilsticn  of  passenger  stag©  eorporatiwss 
act  ©permtiBLi  wholly  within  the  corporate  llml,ts 
©f  a  single  eity."     < under seorinj:^  ours) 

(See  ftlsot     Kgy  '^etew  "transit  -c.  vs.  City  cf  Oaskland 
(IS^)  124  Cal.  App.  73S,  holding  void  as  against  plaintiff  an 
ordinate  re<|uirlni:  all  persons  operating  electric  stre<&t  cars 
within  the  city  to  maintain  upon  each  of  the  ssid.  cars*  while 
eex^Miininti^^  j»LSSttnj£,erSf  a  aotorEaan  and  a  cc»Qd\2Ctor.) 

In  view  of  the  emphatic  laiigaage  of  the  $ourt  in  t33« 
' ' '  s a  'transit  case .  stipra,  concerning  excluslTe  jTirisdictlon 
...     -  ,    -ailroad  ^.^Ofneisaionf  a#ctlon  1170  of  the  Tolice  code  is 
in  ^  opinion  luienforeeable  with  regard  to  interurh«n  huses* 

Bespectfully  s^traeitted, 

JMC.  J.   0»T001E  (signed) 


ciw  h^f^m^ 
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August   17    1948 

Subject:   In  re  Refund  la  Agreement  with 

Stat*  Housing  Authority  in  Chinatown 
Project. 

Dear  Sir< 

X   am  in  receipt  of  your  letter  of  June  5,  1942  in 
regard  to  the  stove  cflptioned  ni&tter,   Attatjh<&d  to  the  communl- 
cstlon  is  a  report  to  >ou  by  your  Siper visor  of  general  audits, 
which  explains  the  e:&»ct  nature  of  the  inquiry  and  therefore 
should  be  quoted.   It  reat^a  as  follows} 

"Saa  I'lpancisco  Housing  Authority 
Refund  of  Unused  rortion  of  $75,000,00 
Advanced  for  Chinatown  Sousing  Froject. 

I>eer  Sir: 

Respectfully  transmitted  herewith  is  copy  of 
report  of  exasiination  of  the  San  Francisco  Housing 
Authority's  re^oords  and  documents  regarding  the 
subject  refund. 

The  Authority's  cos»aunlcs>tlon  of  April  2B, 
1942,  signed  by  Albert  J.  tvere,  Kxecutive  Director 
indicated  a  refund  due  to  the  City  in  the  ataount 
of  #5,740.91, 

The  Authority's  ccaputaiion  ezoXudes  thm  tetmtt 
of  Carsiilno  Place  (2750  square  feet}  •  a  dedicated 
street,  which  st.reet  is  to  oe   closed  ana  to  b&come 
a  part  of  tltie  subject  project, 

B^'  the  inclusion  of  this  S750  square  feet,  the 
amount  oi  refund  due  to  the  city  voula  be  increased 
frofi  |3,740.91  to  |&,115»92,  an  inoresse  of  |1,375,01." 

0  P  I  N  I  0  R 

To  determine  the  existing  controversy  we  must  have  reference 
to  the  contract  between  the  City  and  tiis  BouS'inr  Authority,  The 
contract  ccatt  ins  two  pare.rEphs  which  bear  upon  the  subject  oiatter, 
to-wit:   Paragraph  S  -  which  reads  as  follows; 


"»  ^ 


•  • 
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"The  Authority  a&^eftS  to  use   such  sum  or   such 
portion  tLereof,    aa  maj    b«   neecssfirii*    to  provide 
one   tr.lrd   oi    the   ainount  by  wiiich  the   purchase 
price    (empfiaaia  ours;   oi    th&   sit©   oX    the  project 
excaeda  #1.50  per  aquar-e  foot." 

Alao  Fara^raph  6  ea  follows: 

"I'he  Authority  further  a^rfe^a  to  use  said  sum 
of  $75000, 00  for  the  acq>^isitioft  of  land  for 
SRid  project  on  the  baais  herein  aet  forth,  and 
upon  the  acquialtion  oi  suid  l&nd   vithin  the 
time  hereinbefore  at;,reed  to  return  to  the  city 
such  portion  of  aaio  aum  as  majr  uot  have  boen 
expended  by  the  Authority  in  the  payment  of  one" 
third  of  tne  aaiouat  by  fehjeh  the  purehaae  price 
of  ssid  Ifcna  excfee<iB|i«50  'i>er   aquare  foot, 
(eaiphasis  again  ours) 

Prom  the  reading  of  the  above  quoted  provialona  of  the 
agree^ment  it  la  clear  that  the  rt^sp^ctive  parties  to  the  agreement 
were  aealing  «ith  the  price  to  be  psid  for  the  necessary  land* 
rather  than  «fith  the  aaiount  or   area  oi  land  to  be  acquired,  'vhls 
bein^:  the  ease  the  value  of  the  land  which  the  Authority  soay  acquis 
by  reason  oi   the  closing  of  Carmine  Place,  mentioned  in  kx"* 
feiiddlebrook's  report,  does  not  enter  into  the  picture.   It  consti- 
tuted no  part  of  the  purchase  price  and  as  far  aa  the  report  sl^ows 
it  did  not  enter  into  the  fixing  of  the  purchase  price. 

you  are  therefore  advised  that,b«sed  on  llr»  4!llddlfebrook ' a 
retJort,  you  should  accept  the  si^m  of  $3,740.91  as  ti*e  proper  refund 
X.Q   be  m$de  un.;er  the  contract. 

Kespeetfully  submitted, 

CITY  A'HOhliiiy 


To:  The  Controller 

cc  to  Housing  Authority 
fflllifoa  OM'irien 
Chief  Administrative  Officer. 
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ieagsmt  ld»  1942* 


SXJBJIiCT:      In  Re,   Percaifc  to  conduct 
V&udovllle   ?er£orm&ncea. 
in  Kearny  street  :rii«atre. 


£»&]*&lrs: 


I  have  your  requeat  wia«reln  you  dlir«et  say  fttt«rxtion 

to  tiio  fact  tijat  fin  appeal  ^&s  b««n  takoB  to  7our  Board  froa 
the  action  of  ti.e  iiuroeu  or  Licensee  In  refuging  to  grant  & 
poraiit  to  tris  proprietor  of  tl.©  aearny  i^treot  7i*©atr«  to  conduct 
&  vRudovill©  si.ow  in  connection  with  the  operation  of  sieving 
pictures   in  said  theatre,   it  beL:^;  understood  tl^at  t-uo  lieense 
is  refused  for  tiie  i»eason  ti-iat  the  B-ireau  of  Fire  Prevention  &nd 
Investigation  has  declined  to  las^ae   the  neceeaary  perralt  wi:^ioh 
la  a  pz^ereqtiislte  to  tiie  issuance  of  the  licetvse. 


DP IK  I OK 


As  tho  license  is  refused  .f^^rely  aa  a  ^tatter  of  fona 
and  by  reason  of  tue  lack  of  a  permit  fro-u  the  Sureau  of  Fire 
Prevention  arid  Investigation,   we  siuall  defel  with  ti^e  question 
of  whether  or  not  tbis  Bureau  is   Justified  in  refusing  the 
permit . 

I  understancl  tiiat  tiie  proprietor  of  tr-e  tueatre  is 
deairotie   of  co-d jctin^;  a  moviK.a  picture  snow  in  the  theatre  and 
ftlao  a  vaudeville  proi^n^n  in  corguactlua  witi^  the  Movi.it;  picture* 
mryd  tiist  tiie  Bureeu  of  Fii-e  Prevention  and  Investi^stioii  is&s 
declifiod  to  iesue  t^je  permit  upon  tl.-e  d  tj:.afc  the  buildiiig 

is  being  ujsed  as  a  tb»atre  and  does  nu;    „_.  i'or'5  ivlth  th©   building 
latsra  pertaining  to  tlrie«trea« 

Ttie  party  asking  for  tl.e  pern't  contends  tist  the 
buildin^^  is  not  a  tiseatre  and  tn&t  he   is  entitled  to  the  penalt 
vhieii  be  aeeka.       i^e  cor.tenda  ttat  the  building  is  not  a  theatre 
for  tbe  re*s«wi  that  it  doee  not  coae  within  tae  deflnitiof^  of  a 
theatre  set  forth  in  Section  560  of  tae  Buildirnv  Co<:9*       Section 
560  of  tbe  isuilding  Code  reads  as  follows  j 

*For  tr^e  purpose  of  tiiii?  chapter,  a  theatre  is 
designated  as  a  I    "  contairis   sf^ts   i;or  the 


oublici     ftnd  to  u.  .  -:.  -..      -    ..  ^ion  feo   is   eimr^^adi 
ixx  whicrl  aova'bXe"  icenery  is  uae<l'«'* 


-2. 


In  oth«r  wfflpds>  there  «r«  thr99  tlxinzs  necessary  to 
constitute  a  theatre  (1)  «  building  wliich  conlelnfi  «eat8  for 
tL.e  pul>lic;      (2)  a  buildlnt^  to  wUich  an  adiaiew^^Xoa  fee  is  ch&rged; 
(3)     e  buildirjg   in  w:j.iaii  asov&ble  soenery  le  ua©d«       The  &pplic&it 
for  t>  e  permit  contencla  ti':&t,  »?Aiie  this  particular  building 
cos'^taiti^  ae&te  for  tx^e  public  Aiid  acAri^&B  eii  Rdmiealon  fee  to 
ftny  p©rror:aaa«©  iield  therein,  no  movable  scenery  ia   used  in 
conneotlc»-.  with  eltiier  the  aovii.^  pictures  or  in  oor^noctiorx  i«ith 
any  parfor^iaiice  «hicL  may  take  plisce  in  th^  txie&tre« 

Secti<»i  560,  as  transferred  into  our  iiunleipal  Code, 
lit  raerely  a  repetition  of  so.ae   of   tlm  proviaio^iS  co;-c«irie<5  in 
Ordlivance  So.  IOC©   (ivew  Series).       ^iiy  euch  a  definition  was  used 
for  a  tJbeatre  I  do  not  kr^ow  but   it  appears  to  -ae  tl::et,  unless  the 
building  possesses  all  tiirse  qua! ificai lore  saentioiiod  in  tb«  Code  - 
thet  is,  tii&t  it  eoivtains  seats  for  tne  public,   tt.at  an  ad»iesIon 
fee  is  Oiiartjed  and  tii£t  .r^vable   scenery   is  used  -  it  is  not  a 
theatire  within  the  dsf  iiJ-tion  cortaiued  in  t^4»    buildix's^;  Code. 

Therefore,  t  :ie  applicant  need  not  be  co  pelled  to  obtain 
a  pendLt  and  license  to  operate  a  theatre.       However,   the^  o  are 
cei^tain  regulations  regarding  tii©  use  of  s  bulldini<3  ^osr  the  dis- 
play of  moving  pictares  uxid  whetLer  or  not  this  particulsr  bulld- 
Ir^  cojaplies  with  t:.©se  regulatioi;*  I  do  not  ki^ow.       I'lieref ore, 
the  head  of  the  bureau  of  Fire  i^eveution  tmd  Investliiation  should 
be  heard  on  this  isatter  and  If  the  bulldiniy-  does  not  ec  .ply  with 
the  necessary  rotjulaticns  for  its  use  for  the  sLowinii  of  aoving 
pictures     a  llceiise  ^otay  be  refused. 

Ifou  are  advited  liccordlnsis* 

Pie  spectf  ally  sub^nlttedy 


TT^^TTf^KTir 


To  the  - 

Board  of   r'eirr^it   Appeals. 

Copy  to  - 

Bureau  of  Pii*e  Prevention  arxd  Invastlsation.* 
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warrants  Md  i3««  l»ae  th»  €«itroller  sust  ott»7  a«  «  rmopve  t£M 
ruM«  ]*«pr«s«riti^  by  e(W9ic«ll«d  warrmnts. 

At  «tt*lia«d  &7  St«tutu«8  19«1»   C^«|»tl^  S0@*  9«c«   X^7B* 
S«e.  1,  off0cti?«  May  S,  1941,  i^ctioa  4<M5  of  th«  Folltlcal  -od« 
r^ftds.   In  part,  as  foll«««t 

"A;^  TOirrant  net  px^s&it«d  t©  tb«  emmty  tr«»«ijr«r  wit^tiin 
two  y««F«  sfter  it  «««   issued  »iMll  b«  eftn««ll«d*     .^ow«v«i*^ 
way  «&jnPttiit  i»«uod  for  th«  riving    of  aid  tc  a  n««dy  a^od 
p^ra&n,  to  «  9M»«(ly  crxild  cx<  to  «  smmij  blind  p«r«on  shall 
be  e«ij{i««ll»(l  it  mot  pi^»«»t«N9i  fof  i^sywent  within  «ix  i^non^kui 
•Lft^r  tu«!  d»t9  or  iaauftne**** 

By  its  tAmns  thl«  «t«tt2te  applies  tc  all  ««rs>a»ta«     It 
pmmita  «*n««lX&tlon  of  any  warrax^it  not  praa«ita4  to  tha  Trctadarar 
within  ti«o  yaara  of  dato  of  isauo^  wit>)  ejseoptions  hoi*«inaft«r  diaetxsaod* 

feajgyaaita  laattftd  rrla^  t,o  thm  ^a'f«»ctav0  late  of  AwMiiHi— at 

fiAHir  authni^itl^a  l^ld  «tat\it\Mia  of  a  si;£iljur  mttiu^o  applic* 

abla  to  i^aai  trani:^   .       -jus  if  a  "r^aaena&le  tx^^a^''  after  tlioir  affoetlvo 
datoa  ia  allc«od  i:-l    ..^^a  ax«r«laa  of  rl$^ixt»  IJteltadi  by   t^  Statutue«« 
He«ovo]p«   ija  ^taco  tj^   ^nutln^^   liij)  ^'•■^#  ii99,  8&4  1^,  l»02.  tls«  court  hald 
tiiat  tli«  whole  poriod  eerifeoBi|il«tod  by  tfe»  aow  Ijkt  siBUit  iapao  .la  or^»r 
to  bar  a  «auatt  ox  aetlo»  wiiloii  aeonzoS  prior  to  thm  araondKont* 

iltia  l>«lnig  tlui  ins^ro  eautioua  mlo^  la  tha  abaoneo  of  a 
deaiaios  Intorpretlng  %!a»  n9W  atatuts,  j&m  aro  advisad  that  tha  pariod 
of  two  yoars  frcra  effoatlva  data  of  %he  statu  to,  rathar  thmi  tv<m  data 
of  iaataa  of  tiia  warrant,  should  b«  parsslttad  to  r«a  bofora  cancolllru?; 
warraikta  laatiad  yricMr  to  <^^  3,  1941» 

g^CT^^ff  laguad  te<»,,|^,y  -V^^.t   --^«^X  „r;;^,|i^> 

Saotloa  S$8  of  tha  '?talf«P«  *  In8tlt\itton9  .ode  (?tata«  XSil^ 
Ch,  1170,  p.  £919,  Sac*  1),  adida  wavrantfi  iasJi^  to  ^Ir  -ta*  to  tha 
Political  Coda  r-sctlen  4096  claasi  fleet  Ion  of  w«rrante    ,  may  isot 

ba  paid  $!Xi€L  ahall  bo  e«itcolla'dl  if  not  prosantaS  to  tha  i.raaaurar  for 
paysaat  wlt^;in  aix  montiiM  after  <?ata  of  5aaua*     Sel<i  f^aotion  SSS, 
affaotivo  Jul^  io,  IfNtl,  raada  &»  followas 


i« 


"fio  aefuntj  vmrvmnt  issued  for  tlM  givin,^  cf  aid  to  sn 
indllgttntf  a  n««d7  s^sd  person,  s  nsedy  ehlM  or  a  nasdy 
bili^  psrson,  Bhftll  b»  paid  by  tha  coursty  traaaurar 
tuaXess  atteh  wammt  la  |n<aaaBlMiS  to  hSs  for  p^ajB^nt 
within  six  ^afchs  aftar  tiss  data  of  its  iaaiMynca*. 

Xha  fu31  statutory  period  cjt  six  moaii^hB  froei  data  of  issua 
and  froit  tl»  affect Iva  dates  of  l>6th  Folltteal  coda  40^  (May  S,  1941) 
SBd  ^''©e.  222  cf  the  ^^elfar©  ^>   Inatitutlona  •<>4e  (July  16,   1^1)  has 
alaps#<!!  with  raspeet  te»  all  s>jteh  warrants  issued  prior  to  said  effective 
states* 

itou  are  aee«rdiagly  advlaed  thmt  all  such  WKX^^nts  iss^Hkl 
prior  to  said  effective  dates^  as  well  as  those  tliereafter  6ut  not 
prea«sted  to  tl»»  Treas^ai^r  within  six  stonths  of  date  of  isstse«  nay  be 
eaisaelled* 

Uncalled  for  Wnp^W^t 

frior  to  the  IMt^  Motion  40^  of  Ui»  Foil t leal  Cede 
eontaixied  tiis  folLwiUi   eaf>ress  provision  regardlog  ca?icellation 
of  ttnealled  for  aarraatst 

"All  tmrrants  iss«ied  by  tbo  A%idilH>r««««a»d  after  a««^ 
warrants  have  raaainad  unoalled  for  for  two  years, 
they  a>^ll  be  eaaeellsd*** 


ilM  1941  mmnOmmt  of  said  seetion  makes  no  refareaee  to 

*i3tneallsd  fca*"  warra&ts*     It  may  be  V9^t^0d  as  rc^^alin,:   the  above 
express  prcyislcn  and  substltutiog  Isia,puige  W9  int«rpwt  as  referrlii^ 
to  varrants  delivered  to  the  payee*     In  the  absenoe  of  stati^tory 
provision,  a  warrant  has  hq  vitality  vmtil  It  leaves  the  hsac^Ui  of 
the  county  cffieial  anci  Is  delivered  to  the  payee  or  his  agwat 
(20  w,,T»5»  1146).     It  followa  that  sinee  repeal  of  the  statutory 
prevision  shich  in  effect  retiuired  that  a  two  year  period  elapse  prior 
to  oaneellation,  the  tine  of  eas»ellation  of  ^mealled  for  warrants  is 
a  swtter  within  ^ex»  dlseretion  of   the  centroller* 


the  provision  for  "os^oellatlon'*  has  the  affeet  ef  deelariai^ 
sttrraats  not  presented  «ithin  ^e  statutory  period  null  and  void  moA 
barrin,::  an  aotion  on  st»eh  an  instrugtent  at  tlie  end  of  two  years  Instead 
of  at  the  ead  of  the  four  year  period  provided  by  the  statute  of 
lieiitatiotti  govemini   aetions  on  written  o^atraeta  generally,  whieh 
statute  i»  applieable  in  the  absence  cf  specific  statutory  provlalona 
eo»eemin£  vnsrrants  (SO  w*J«s*  1161)  • 


i^^varrants  have  been  held  to  be  sorely  evidenee  of  the  original 
n  on  which  founded  (Martin  ys»  '^ity  and  County  of  San  rraaciseo. 

f)i  and  aetions  on  the  ©rlipinal  ©uli^i6tioiui''a«y'be  bikmjj^t  wi.tih- 


» 


I 


out  ro£:*rd   to  th9  wftrrftntft   (^  C*J«3.   1160)*     ConMrquesitly^  #MjM^%« 
tlM  e«i3»*ll*tiofi  or  wtjerKntm,  it  i«  6ee»88«ry  to  mftintaia  «  r<Mi«nr# 
ojf  thm  Bvm  repr«s«iit«d  by  th»  ii*mmt«  lu-tll  auch  tl^ «  •«  tho  •tatut«« 
of  llrltAtion  luive  rvm.  wltli  rospoet  to  tho  crlgisftl  cbllgatloaa* 
£la*  ^rlocl  vftry^  of  eourso,  ftooox^i»£.  to  tho  n«t%iro  of  tho  oblicfttions 
«fld  3«e%ieiia  S>^  to  349  3/4  ol*  the  Cod«  of  Civil  iroeedtire  ^louM  ido 
consulted  to  dotex«iao  hm  Icmg  sueii  POAorvos  ahoiul^  )»•  aaftintukizMid* 

With  pospaet  1»  the  t^os  of  ot>ligfttiOQ»  on  wbich  «n  action 

i«  not  %NMrr«d  1»y  t^o  statuto  of  limitfttlons  any  »o&»7  left  anol&ij&ed 

for  a  poriod  cf  toa  years  may  be  transferrt^  punreumt  t«  See*  4C^^*b 
of  tb«  Political  Code* 


Keayeetfully  «ul3»ittedj| 

JHO.  J,  caTOOLE  (signed) 


Cl'fi-   Aawx:...-vY 


10 1    corifiOU£R 
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S«b«riiCTi     Paelfle  S^lare  Alans  Cciegpai^  - 

liability  to   .  Ity  for  Cal^idsr  Xear  1S41« 

You  h«v«  r9^u«at«i  an  lntarpx*«tatloa  of  stmt  Ion  306  of  the 
El«etricftl  €o<3«^  ax3d  an  opinion  as  to  lt«  •pplSeatioet  to  the  aubjeet 
•oapany* 

Mr*  .".ali^  «ll»y.  Chief  of  tiie  -«partBiont  oJT  Electricity, 
hae  informed  me  t^t  the  aubjeet  e^m^mij  inatal3a  and  malntaina  fire 
aXaxaa  boxes  in  buildlnge  of  its  olientai  that  tbeae  b^xmu  are  oomieot* 
edi  by  vires  l»e tailed  by  tlie  eea^^aeqr.  vlth  «ag»et8  in  the  neareat 
eity  fire  alarm  box|  tiiat  «neh  atagsets  are  supplied  )jgr   the  subject 
oompaay  ard  installed  by  hla  departsient  for  a  eharge  of  #7»50{  that 
the  'pQlllag**  of  a  box  within  the  buSMlne  energlsiMi  suoh  a  nagnet 
idiieh  "triiMi"  a  asehanieal  asTlee  in  the  city  box  lA^iieh  eauses  the 
sentllR^  of  an  slarR  stpaal  into  the  eontral  fire  alans  office  just  as 
if  a  person  bad  ''pulled  the  hook". 

^r«  Wiley  has  also  inforstsd  lae  that  a  "connection" ,  as  that 
tent  is  used  by  electrical  encineers^  tsearui  a  "channel  throu.  h  which 
^wre  is  a  eontinoous  fliMi  of  electrical  impulse *^|  that  the  flow  of 
electrical  Isipulse  thro\jt,<h  the  wires  of  the  Paoific  Auxiliary  i  ire 
Alaxtt  Coo^any  terminates  at  the  magnets}  and  that  there  is  no  contin* 
uous  flMT  of  eleetrical  energy  f^nw  wires  of  the  Paelflc  Auxiliary 
^Ire  Alara  Ces^pany  into  these  of  the  eltsr  fire  signal  systen*     Fros 
tkis  It  is  argued  that  there  is  no  ^eonnection"  between  the  subjeet 
cen^MBiy  end  the  elty  systens  ax^  t^refore  said  seetioti  206  is  not 
applicable  to  subject  e^apsny  and  Pacific   'ire  Alara  company  is  not 
liable  for  ths  fees  pi^eserlbed  therein* 

£llJi  SI 
Seetion  61  of  the  present  Charter  provides i 

"The  prsalses  of  sny  person,  f Ira  or  oorporation 
KKf,  for  the  purpose  of  police  or  fire  proteetion,  be 
eonnsoted  with  ths  polios  or  fire  signal  or  teleplKiOS 
system  of  the  city  and  coimty  upon  paying  a  fair  cean- 
pensation  for  such  cotuseetlon^and  t))«  use  of  ths  s«Re« 
provided  that  any  such  connection  shall  require  the 
approval  of  the  chief  of  the  department  of  electricity 
and  shall  not  in  any  way  overload  or  interfere  with  the 
proper  and  efficient  ^^eratlon  of  the  elyewlt  to  wLlch 
it  is  connected*     ^he  conditions  upon  wid.eh  sitGh  conneo* 
tlon  shall  be  su^e  snd  the  coB^ensatloa  to  be  paid 
therefor  shall  be  fixiNl  by  the  beard  of  supervisox^s  by 
ordinance  upon  tho  reeoseMmdatlon  of  the  chief  of  tkm 
department  •** 


m 


furtnuatt  to  a  al-^Iftr  provision  in  3««feioa  &  of  th«  old 
(^lATter,    tbm    '«ard  of  cnxp^rviaoTB  adopted  ^i«a€>luti<m  wo.  16041  (Nf*^*) 
en  t-smptmi^mT  b,   19)18«     The  resolution  viui  later  oodifi*^  fta  SeetSoo 
8^  of  the  laoctrieel  ^ode  (chapter  IXI«  Fert  IX,  3aa  .  rancisco 
S^iUKieipftl  Code),  wblch  s^mde  e«  fcXlovet 

"iiiec*  S06.      F^:E3    -C?*   ISS^Ala.,A:fXGi43  COEi.   ,         . 

eorporetloxiy  ee«peri^s2Ciiraxxip  cr  iMividekel  pleeiagf   in- 
etaXltn^,  er  eaiisln^:  to  be  plaeeS  or  InBtalled,  eleetrle 
wlrea,  appliaaeea,  apparatus,  eonatruetlon  or  e^ulpuMiit 
in,  on  or  ab^oat  «s^  bulXctln^,  la  tbe  Citj  and  Co^mt;f  of 
San  .raneieeo.  In  eofmeetloa  with  either  er  betk  of  the 
Fire  or  Police  Telegraph  wit^  Teleiilione  Sii^aal  ^^st«aie, 
aa  provided  for  in  the  i^harter  of  the  City  ao^    ovsntj  of 
San  frimolaoo,  ehall  pay  to  the  i:^part@ient  of  ^::leetri4Sity 
for  sueh  Inatallation,  conatruetlon,  e^^uipiaent  or  connee* 
tlon,  and  the  stainteaaaoe  thereof ^  the  foll<«ln^  fees,  visi 

(a)  i^or  each  installs  tion  or  eoimectlon^  lyatd 
tbc  e  instruct  ion  »stid  ^malpamxt  tliereof, 
to  either  or  both  of  the  i-ire  or  Police 
t'ele^rn^h  and    ele phone  Signal  3yet«Rta*«»|S»00 

(b)  ?«KP  the  aaiateimaee  and  uee  of  eaeh  of  ^netk 
iaatallfttion,  construct  Ion,  equiiMmint  or 
eeanectlcn,  per  tnonth  •*••«•.••••,•••••••  1.00 

(e)   Kor  the  tnaintenanee  and  xute  of  e»ch 
additional  part  of  aueh  inatallatlon, 
eeaetructlon  er  eonneetlon,  per  month«««»     #50 

"Cenneetlon",  as  used  In  auhdi visions  (h)  a»d  (c)  of  Seetion 
S06  ahoi:}ld,  on  the  other  hand,  he  given  the  teehnleal  meaning  and 
effeet  aeeorded  to  tlmt  word  by  experts  in  the  eleetrieal  engl&eer^ail 
fi«3^  (l^  parte  Sstith,  3d  Cal«  App.  464»  268  Jhsie*  555 }• 

Seetlon  5C^  of  the  ^leetrleal  code  was  adopted  by  the  mmrik 
of  a^^ervisors  (fieeolutlon  Ne«  3^041  {^^.S.}  on  Sept«B^er  5,   19ia«     me 
rifht  to  eonneet  its  fire  alans  devices  with  the  street  fire  alara 
boxes  of  the  City  and  uouaty  me  ijraated  to  the  Pacific  Auxiliary  >rlre 
/  laxte  Ceni^any  by  &ill  he,  411,  Crdinaaoo  l^o*  3d3  (Series  of  19S9).     It 
la  elmamstary  that  a  franchise  £;rantod  after  the  eaaetment  of  a  statute 
will  be  dooned  to  have  Oeen  made  in  oent«aiqplation  of  its  tenui  (San 
^»neiseo*^cland  terminal  railways  ve»  AlaiBeda  qounty,  ee  Cal.  Ipp,  77, 

Ai^lying  t^is  rul»  and  the  shove  interpretation  to  the  faets 
presented,  I  s«  of  the  opinion t 


#9 


(1)  >niat  the  buildiogft  ot  eli«nt«  of  tiki  «i(b^%  •Milpaiiy 
«r«  **eeniifteted  with"  tbe  fire  sXi^n&l  systoet  of  t^ 
eity  vitfcdn  the  «M»itning  cf  B«etion  61  of  the  Cli&rt«r| 
laid  that  the  eom^waiy  has  plfteed  or  instulle^y  ex* 
caused  to  be  plaeed  or  Inst&lled^  eleetrle  wirea^ 
ttppli&risee,  epperetua,  cenetructlon  or  equlpaiNat  in, 
or  099  or  ftbout  byildlnt'i»  *la  eonaectlon  eltii'*  eftid  fire 
slgaftl  ejetesfi  within  the  seettaloi;  of  the  first  psregx^ph 
of  Seetion  506 f 

C2}  ihAt  for  tJNk  )»ei.]3itea«Aee  or  use  of  e«oli  eueh  "ityitfLllft- 
tion*%  ''eonetruetion"  and  "e^ulfoenfc",  or  p«rt  thereof, 
^e  di»tii^e^ea  from  conneetioa,  a«ld  eofspeoy  is  subject 
to  the  »emthly  fees  prescribed  b:^  subdivisions  (b)  sad 
(e)  of  Section  S06{  but 

<S)  ffettt  In  view  of  J*r«  "wil»y»»  opinion  eottcex^niii^-   that 

teetinicel  lnte3ox<«tatioii  of  "eonneetion*  smd  hie  state* 
sMHsit  that  subject  ooa^sn^r  h«s  iu>  *^eoimection*'  SJei  like 
t«<d»tiesl  U4m»9f  said  ec«|>«ay  Is  not  subject  to  the 
monthlj  fees  for  '^eonnections"  preseribea  by  said 
«tbdi visions  (b)  mmi  (e)* 

Xgu  are  aeoordin^ly  advised  that  saia  lection  306  is  applie- 
^%»  tc  the  subjeet  ^m^gm&ft   th&t  it  is  lis  tie  for  the  pa^ateat  of  2^ 
of  its  gross  receipts  tft  eseess  of  i^O^OQO^OO,  required  ^  tbe 
erdiaaiw*  i^antin^  ite  franehiss}  and  also  for  the  nsnthly  fees 
sresorlbed  by  subdivisiens  (b)  and  (e)  of  section  306  for  eaeh 

installation",  "eonstmetioa"  and  ^e%ttipnent",  or  part  hereof, 
aes^ite  the  fact  that  it  is  not  liable  for  fees  for  "conneetions'** 

8*epeetfully  s\il»idltt«d« 

JMO,  J,  0 'TOOLS  (signed) 


TO  I     CM^MTROt  XSit 
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la  Abs«aee  of     «rtiflcttt«  ef  ll«ch«rg«  - 

PsSTBont  of     etir«s^&t  Bystoa  &9nefit9 

«ad  cr  Salary  du«  Jtte«8  &•  i'ttllftsher,  reeohsed. 

£<Ni  h*v«  pxN9s«nt«d  an  Oilier  rsstox^ia^;  Aliee   i^«    .i«lX«ghep 
te  oeapet^mej  with  a  T«Qu««t  tor  an  opinion  «•  to  th«  •dvis&bllJ  tj 
ef  pnqrln^  direetljr  to  said  All««  v*  Jalla^er  Retirement  3yatem 
xM»iiea  as  tc  vhieh  aiae  waa  mawnt  tint  batn^flelarj  and  salary  due 
^«aea  A*     alla^^er  at  th«  tl  e  of  hla  death* 

Ibe  reeorda  la  th»  Gewxtf  Clerk* a  Cffiee  iSlaolcae  that 
Allee  V*  Oalla|her  was  eoinssltted  to  the     enUcclno  State  hospital  on 
Septmsber  16^   I936«  tmder  a  ^ucl^ent  of  lasanlty  axid  Order  of 
C^ssilaMHat  of  Iaeas»»  Peraoa  aade  bf  the  <»«^erlor  Courts  in  A,etion 
Me*  1S749»  on  September  15 »  1§3€« 

On  October  6,  1936 »  Jasics  .h«  tallaetier  petition^  tJae 
Superior  v.oi^rt»  la  the  Matter  oX  the  it^tate  and  ^umr^kiwga^idp  of 
Aliee  ^»  xiallaiber,  an  ineoaipetent  percon,  (i^pt»  9,  Mo*  73596 )« 
for  appoinfeswztt  aa  tbe  g«ax4iaa  of  tae  peraon  and  estate  of  his 
«lfe«  On  October  19^  IdSfi^  the  e«mrt  made  its  order  appointing 
bin  guardian  and  ordering;  tbat  he  pest  a  bend  of  4l«000«00« 

On  July  SOy  lfHS»  Jftnea  A*  aaXlagher  died*     I  understand 

tefabat  at  tbe  tiae  of  hla  death  #150*38  was  cmin^.   to  hisa  aa  salary} 
9»&  Uiiit  he  named   Ulce  V*     alla^sbier  benefir^    ^"  of  ietlresient  Systesa 
■CMBsy  death  benefits  totalii^  apprexlsmtely       ,      l.OO. 

t&e   tc;urity   Cl«rtc*«  i^ebrds   show   titat  on  jiu^ust  7,    1942, 
S«Kineth  J*  veiiA^.her,  the  son  of  said  Ja»ee  and  Alice   ''^allagh'*^» 
filed  In  said  ^i^uardianship  proceeding  a  Petition  for  restoration 
to  Capaeity*     Tkat  petition  alleges  that  Jaaea  A*  -^alla^her  had 
been  appointed  r-osrdian  on  October  IS,   1936,  letters  issued  to  him, 

"and  saicl  «ia:^s    u   -mllai^er  vas  tJ'^reafter  the  duly 
appointed  <|ualified  t.n&  aetinc  guardian  of  the  person 
and  estate  of  aaid  Ineoisipetent  until  the  date  of  the 
d*ath  of  said  J^asits  a*    ialla^er  cm  Jtily  30,   194S; 
tt^t  there  is  no  guardian  nov  actint^  in  behalf  of  the 
estate  and  person  cf  the  above  named  inecmpetent"* 

On  Augixet  13,   1942,   in  said  Aetiea  No*  73^96,  tho  SopeiFtM^ 
Court  Blade  its  Order  Hestorin^  Ineca^etent  to  i^apacity,  deereelai^f 


"that  said  i^lic«  V«  uftXlft^Jtior  Is  a  c(»ai>ot#xit  p^rton 
CQd  that  she  be  end  she  le  hereby  reatore^S  to 
eea^tezwy  ead  eapeeit^s  ^^^  the  cr^er  heretGJTore 
mede,  jsiren  end  entered  In  tfee  ebo^e  entitled 
metter  on  the  Ittli  eia?  of  c^etober,  1@2»6«  i^ereiii 
cad  whereby  Jemes  A,    lallegi^r  was  eppclnted 
gWKTdiftn  of  the  person  end  eetete  ef  Alice  V*  ti«iia^^ir 
1>e  and  tiie  eeise  le  hereby  eet  eeldef  td»t  the  legal 
repx^eezitfitive  of  the  estate  of  aald  Janes  A*  ^alle^j^er 
eurrender  to  the  said  Allee  V'«  ^alla^her  all  ^e  eetate 
of  eaid  A3  lee  '/•  >^allagher  and  file  herein  an  aecou:  t 
of  aaid  eatfite  lirithln  ten.  (10)  daya  ivem  the  date  ef 
this  order". 

An  eaogslaatlon  of  the  record  in  the  eomisiiss^nt  proeeedlng; 
doee  not  dlscSx^se  the  laauanee  of  a  Certlfioate  of  neeovery  or  .^'In" 
eharge  by  the  Medleal  3uperlntei3d»nt  of  the  i^ead^eino  State  ik^spital* 

^tie  principle  queeticn  InToIved  in  this  matter  ia  e^ether 

an  Order  aeatorin?,  Ineoffipetent  to  Cfipacity  in  a  guard!  anahlp  proeeed<- 
iMg  diapeziaes  with  the  Certificate  of    .©cover7  ay  the  i^edical 
Ss^rintendent  in  the  eoB^it^ent  proeeedirtr. 

A  prooeedlng  to  imr^  a  gtiardlan  appointed  for  e  |>eraon  of 
alleged  uneowid  mind  (Probate  v^ode  Sec*  1460  et  aeq.  haaed  ^^on 
fojsMX^  Code  of  civil   Proeediare  3ec«   1767  et  seq.)   Is  to  be  dlatis^iah- 
^  froa  a  proeeedinjT  to  have  one  adjudged  a  fit  e^ibjeot  for  custody 
and  treatment  in  a  liospttal  for  the  Inaane  (Welfare  ^  Xnetitutioiui 
Code  See«  5100  et  eeq*,  based  upon  former  Political  code  Seo*  2177 
et  seq.).     In  Kellogg  ys*  Ce^hran.  S7  Cal»  192,  25  i'ac.  677, 
12  L.iUA.   104,  the  court  aaidt 

-'••••it  s««@a  clear  thst  the  proceeding  against 
insane  and  other  is^ntally  incompetent  pera<ms,  authorised 
bx  the  Code  of  Civil  Proeedure,   is  entirely  distlnot  froa 
ttie  prooeedinga  authorised  hy  the  i^olitioal    ode  for  the 
eoamitaent  of  Insane  persona  to  the  state  insane  aaylxaa* 

•the  provlaion  in  Section  1766  of  the  Code  of  Civil 
Procedure  authorising  the  court  to  restore  the  person 
adjudged  insane  or  incooE^^tent  to  eapaeity  is  only  applie* 
•ble  to  persona  adjudged  iiuiane  or  inoostpetent,  and  for 
Mtoai  guardians  have  been  appointed  under    ieotion  1764  of 
the  s»m®  code*     the  applioation  of  it  to  persona  eosaaitted 
to  the  aaylUEsa  would  he  utterly  inconsistent  with  the 
government  of  thoae  institutions  aocordijiL  tc  the  riM)uir«'- 
neiits  and  regulations  of  tho  Political  Code*     4fter  a 
pmemm  bM»  been  eoiamitted  to  either  of  the  insane  aaySnaa 
tm  a  eharge  of  iiMuuiity,  and  reeelved  into  the  asylum,  no 
court  in  this  state  is  authorised  to  discliarge  hijn  thex^e- 
from,  or  te  restore  hie.  to  the  eapaeity  of  a  sane  person. 


imder  «ny  eireu8iatsnci98|,  exeept  upon  writ  et  hab«fui 
eoi^ms*     "fflfee  pow«r  to  di»charg«  hi -^  ct^srvit*  thAA 
upon  habsAs  eorpus  ia  ve8t«d  «iu»lu8lvelj  in  t^s 

In  F<N8>le  vg»  Kupgrlor     cyurt.  4    .ttl«(2d}   136,   344,   th* 
oouxi:  8«idi 

"••••it  Is  la3>eFt«ait  tc  k^ep  in  ml»d  tii«  fa«t 
th«t  the  pj»ocedtar»  p««seri&«d  by  tiw  Peaal  ;  od«  1« 
«Dtirttly  distinct  fress  tJi%*t  pr««eriba^  by  the  Cod#  cf 
Oivll  Proe«dur«  and  the  g«m»T«3.  and  mors  ecn^xiiiQHmsivtt 
lav  relittlnv  to  iaataxid  and  i3ic(»q;>«t®nt  peramis  and 
their  corned ^tint  to,  eonfiSMa^ftt  In  and  dlachare®  iTCn 
state  hospitals''^ 

Aftar  Qut>tin:    the  aboira  Icngasfa  in  tha  Kallogg  e«sa,  dlatlngolidtixig 

tha  proctaedln£s  authcplsad  by  tba  Ccda  of  Clvlj  Fi»o«adia«e  aad  1^ 
tha  Pdlitleal  Coda,  tl^ia  eoiirt  points  cut  thati 

"T^M  sub jaet  la  stcra  ria8rl:^<^  ralatad  In  said  tvo  eodas 
tiutn  it  is  to  the  axelusiva  ?enal  ^oda  proeadura*** 

la  re  Wllllaaif .  30  taj^  A|^,(8d?  73S.  734 1  and  ^ubbjaoa  v-        •^'bi.son. 
(Aria.)   40  Fae.CSd)   86,   6§j  cltinr  the  Kell-/.    esse  wltli     ,         /"Tn 
Iha  datenbinatiois  ef  insanity  in  the  craamitir  aediJSf;  ig  not 

conclusive  pvcot  of  lnea)paeity  to  eonti*et«  -^hiB  oi"  ..1;  lia> 

1S9  ('el*  App.  eS9,  held  th*t  insanity  "is  not~^^  .ly  dat       :':^^ 

within  the  5«ianlnii  ©f  awtioa  40  of  the  Civil  leda  hy  a  c^maitment  of 
Saetien  gl€a  at  aaq*  of  tha  iN>litittal   :oda«     In  that  easa  howavar,  tha 
inecK^atimt  bod  t»aan  discluirg<^  from  a   state  hospital  prior  to  tha 
axaeution  of  tha  note  in  cKuastion*     #.s  to  the  probative  force  of  an 
adjudieatlon  of  insanity,  sea  7  A*L«i^«  %SQ,  &^« 

In  view  of  tha  distinct  lens  drawn  in  tha  alK»v«  eaaeui  X  mm 
o£  ttm  opinion  that  it  is  advisable  that  the  i'Ontroller  decline  to 
pay  to  Alice  v«   ■'ellaghar  the  above  nentlOBad  mms  until  &  ^^ertifieata 
of  ivacovery  or  Diseharga  by  tSie  P.edieal  ^\4>arintendent  of  the  i^eraiocino 
^tftte  liospital  haa  been  filed  in  the  eoKKsltrient  preeeedin,/^     In  the 
event  that  you  desire  to  aensunicate  with  the  ^ uperintendant  of  tlM> 
teadoaiao  3tata  Bospital  «rlth  reference  to  this  rtattar  a  si2Sgaat«a 
letter  is  ettaehad* 

Ma^aetfully  submitted, 

JBO.   J.   O'TOOLE   (signed) 


ll«i»Se«isiJ9  State  BGspitsl^ 


^^•sr  si3n 


^111  7©u  kindly  mil  via©  u«  a«  to  tli®  stfttus 
of  Alice  ¥•  «>ftll«^b8iyV     "rh®  ^-oxiiisty  Cl9Tic*'&  rfecox*d» 
ehov  that  elie  vat  ec^aeittedi  to  th«  mxv&oniijao  Btste 
.oocpital  voider  a  ^UiS^nent  of  Xnaanity  and  Order  of 
Ciawifeeiant  ol  Xnamie  Parana  made  by  She  ■■mpeyior  court 
(Action  m*  lt:740)  oa  September  16,  1930»     ni$  reeorda 
fail  to  alaoloae  a  dlsohax^* 

Ou  October  19,  1936,  Jamst  a*  ~3ilX«t:^her» 
her  kmAhmaA.  eaa  afipointed  the  guardian  of  hor  estate 
MM  person.     >^r«  -tklla^lier  died  on  <ruly  ^,   1942.     <^ 
August  7th  their  son,  Kenneth  J.   jallai^Jier,  petiticated 
and  obtained  an  order  restoring  4lic©  V,  ^jalla;:,h«r  to 
eoapeteney  and  easaeity*     A  certified  copy  of  said 
order  itae  toeen  filedi  with  thl«  office  In  eonaeotioa 
with  elalBui  for  i»o):iey  orlQK  tc  Jamaa  A*  o^allaghsr  ae 
salary  and  to  Alice  v«    i&llai^iher  aa  the  beneficlaiT- 
01   ;  etlremeat  syataw  funds. 

llidre  appears  to  b«  a  question  as  to  the 
aeeeaeity  of  your  -ertlfioate  of     Ischar^e  In  the 
eoMftittteat  proceeding.,   in  addition  to  Uho  Order 
Keeteriae  te  ua^paelty  in  the  gi^rdlaneMp  preoeedin^j 
prior  to  <Ji»to«Mr»«rent  of  aaid  mmiiea  by  tkla  cffSee* 
^our  adviee  aa  to  tkm  status  of  Alice  V.  ^allagher, 
aa  ahown  by  your  records,  i»l31  aecordlnsly  !•>•  gra&tly 
appreciated* 


Vary  truly  youra. 


3413 


Aug.  SS«   X94S. 

aiiH^.CI :       ^'rautchlft«e  <-  fmtrLc&n  Burglar  Alara  Co. 

Tj^MT  Fir: 

I  an  in  receipt  of  your  letter  re^.ardlng  tne  Amarlcan 
fiurglar  Alarat  coiapaay  which  reads  u»  follows: 

**¥b«  subject  coapeny  ia  operating  in  tiie 
oity  of  Sar*  lr«Lnelsee  with  he&clquarters  at 
fiQ»  49  Oear^'  Street* 

''AS  far  as  we  have  been  able  to  aseertein» 
it  has  Bio  irsnehiso  trwt  the  city. 

"Information  has  t>ean  received  tl^at  tiie 
subject  company  has  a  private  line  J300k*ttp 
with  the  il^olice  Departeent^   a^A,  further^ 
thftt   it  is  eouaucting  B«am  kind  of  fire 
slaTK  operation. 

"Othar  eoiapanies  o^sratlng  tsimilar  »6rvi- 
eea  hAve  hereto>foi*e  applied  for  end  r«eeived 
fra»«hisee  froa  tii©  fclty  to  conduct  tiielr  s-&- 
speetive  )3usihesses«  and  are  -xi^lng  the  prbo' 
serlbed  franchise  tajc  therefor. 

'*'iottr  ruling  is  requested  partleiilarly  with 
respect   to  tn€  followir^gj 

*1.     ^he  eity  official  or  departaent  re- 
spoaeible  for  Cet^i'mXiiiim  vinsvuGr 
the  operations  of  t^ie  subject  e<Ma* 
pmxy  are  of  £(uch  nature  as   to  rc" 
quire  a  franchise  ti^rej^'or  froei  t>:>6 
city. 

*S.     The  eity  official  or  departmeat  whose 
responsibility  it  is   to  eause   tixa  coat- 
pasg  to  obtain  euch  franchise  as  Is 
needed." 

Section  61  of   tjcie  Charter  read8«   in  part,   as   follows  s 

"TlUit  the  px^siisee  of  un^  p^rnon,  fins  or  cor- 
par&tioia  may,    for   tiie  pur  posse  of  police  or 
fire  protection,   be  connected  with  tiie  police 
or  lire   jsi^^tial  or   teli-nh.»>Mi  sy»t«»  of  tiie  city 
and  co\u)^ty  upon  payi*  air  eoMpensation  for 


jjR2« 


•o^  wma»ction  and  the  use  of  the  »•»««  provided 
ttukt  say  aniAk  connection  eimll  require  the  a — 
prov&I  of  the  elilef  of  the  depert^s^nt  of  ^l&atri" 
city  cuic)  ehelX  not  in  eay  wey  overloA^  or  inter- 
fere with  tUe  proper  and  mftlelnnt  operation  of 
the  circuit  to  which  it  ie  coxm&cteoi.       iiie  con* 
ditions  upon  lijieh  eueh  connectioi^  f^hull  be  sMuie 
auKi  the  coa^pensfition  to  be  peld  ti^erefor  siaULl 
be  fixed  by  the  boftrd  of  superviMorfi  by  ordiri&nce 
upon  the  rectMoaicndetlon  of   tlie  e]  lef  of  tM  do- 
|>artasent  •  " 

£>ection  636  of  the  Police  Code  c<»ut«iiiid  6  provision 
«feieh  Hiekea  it  xml&vift;Ll  lor  en^  per.^^on*  firs^  or   cor,  orntian, 
eiti^ut  autiiority  from  tii®  Cliief  of  the  Isepsrtjaent  of  i.lec* 
trlcity,    io  run  ujs^  wire  on  un^j  of  the  tele^*tM?li  poles  or 
i'ixturss.  of  the  fir©  or  police  telegraph  syateine. 

Section  311  of   Uhe  Klectrlcal  Code   proiiitdts   the  plac* 
In^f,   Inetallation  or  operation  of  any  el#otji:eel  wires »  ap* 
pliiiAC«6«   apparsttujSy   conetruction  or  e%uipts«»t  imving  con- 
a*etion«  or  bein^;  comi»eied«   with  th»  fire  or  police  tele4;r«ph 
and  telephone  &l^nal  systesw  wdthout  first  obtaining  a  certi- 
ficate of  re^ietration  fro2u  th&  Department  of  lilectrUity, 

If  the  aubjeei  cod^pany  is  doin^^  acta  vlthin  the  «eope 
of  said  flections  311  or  83^i,   It  ia  enjoying  prlvtlei;ea  ftitiiin 
the  definition  of  "frauchiae,'*     (Roth  yyv^'.  Intj,  v»  Johnaon, 
13  Cnl,  App,    (Sd)  720}  City  of  Oakland TT^iioaan,   41  Cat.  App. 
(fed)  33S). 

TiVi  power  of  the  City  ai^  County  at  Lf^a  Vp&i.cieco  to 
grant  franchiaea  ia  vested  In  the  i>oard  of  v::»p«^.rvlinu'S  by 
reaaon  of  tim  legielative  character  of  ^uch  <,ratitB  ( i^ewaoaf 
y«  hoard  of  Superviaora,  20i/  Cai#  268)  and  the  proviaions  df 
Section  9  of  th«  (jhftrter  (aa  li«itad  by  Charter  sectiona  13, 
3&«  IS3  and  1?9  rer;8rdiiig  the  conditiona  upon  which  an  ordi- 
gr«itlag  a  fr&nehiae  tmy  bee«feift  affeetlva). 


franchiaea  aay,  accordingly,  be  granted  only  by  ordi- 
nance and  upon  coiapllaaee  ^SXn  the  proviaiorta  of  i^ill  Uo»  $30, 
Ordinanee  Jlo.  276   (£erlea  of  11^59)   (August  28,   1939 J,  which 
la'eaeribea  tlie  proeedvire  to  be  followed  in  applying  for  and 
gran  tine,  fpajakehiaea* 

'Sim  .%oard  of  Supervisor  a  ImM  mtt  oojriX'<»rrod  (ptarauant 

to  the  aut-horlty  of  CMnrt^r  l^cctloa  9}  oa'any  other  official, 
board  or  cOBHiieaion  po^^era  f>itnraapeet  thereto;     nor  haa  it 
enacted  tasy  adsiinistrailve  code   (puraus^nt  to  the  autk'orlty  of 
Charter  section  2S)   ej^clfyin^  or  detailing  the  powers,   dutlee, 
wetuodn  ajkd  procodur©  in  ttie  seversl  departoenta  and  offices 
with  reapect  to  such  giatt«ra« 


.  1 


m 


In  otiMV  w»rds»  tho  boavA  h««  retained  r««p<m«ibillt7 
for  d*t«r«inlx^  ife«th«r  th»  op«r«tionfi  cl   tb«  subject  eeaa^ftxiy 
&?•  of  such  netur«  fts  to  F»(|uire  a  TraneMs*  ti&«rttfor  frcm  th* 
city«  and  ^ms  th«  po««ry  -onder    ^'eetioa  813.  cf  the  Cod«  of  Civil 
Fi«>e»d\tr*t  to  luring  aa  aetion  la  tls»  awMi  of  the  :.lt:f  tuid 
County  ngoinat  stay  i^raon  who  uau^««  latrud©«  into  or  u-law- 
f^ly  holda  or  «]t«rci«»s  any  rr«a(^)ds«,(  cur  portios  tharaof  |, 
tliat  in  wltliiB  t3£«  Jtirls41ctioa  of  th»  SNsard  to  grsuit  or  withhold* 

Ify  on  tha  ot^Lor  hand»  t&a  acta  of  «ubj«ot  eonpainty  (S&  EU>t 
fall  vttliln  the  soopa  of  aald  oiiartar  and  oode  seotloaa;,  but  it 
i»  ©paretiMt'  a  tous  laeaa  or  priirilaga  «bioh  affects  ths  flra  pra- 
Y«»tionf  f  Ira-fi nhtiU;  ,  erlaMi  or  poliaiag  «f  «^  in  th«  eSty  and 
e«a«Ety»  its  a«tlvlti@«  cone  vithlxt  tha  aeopa  of  ^5oet3on  34  of 
tho  tasartor,  «feieh  provides  ttiafc  tha  ^-osrfi  of  Supervisors  ahall 
ra^lato  by  ox^inoaea  tl^o  Isauaaea  or  ravooatiim  of  a  lieanaa  or 
pamdt  for  sueh  opera ti<ma» 

la  viaw  of  t'ixH  a1»aaa««  of  a  ehartar  oir  e^rtUUuusioa  prdrviaion 
fixing  r«sp«»]»il3ility  for  aatemiMa^  lisa^j^y  I^mi  ep«Fmtioas  of 
aubJcKit  eonpai^  raquiro  a  fraachiaa  aa<i  eausia^;;  tha  a^Bpaay  to  ob* 
tftia  au^  fs^siehlaa  aa  is  aeadad,  suoh  resooaslbility  ransias  in 
ftta  HiamTd  of   ^ipanri»^!>a« 


H«^p#etfull^  suiMBittadf 
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September  2  194S 

SUBJUCTj   Position  Occupied  by  Harriet  Leaman 
is  not  ft  technical  position. 

GeatXeinen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

R  E  g  £  E  S  T 

"Effective  Julj  1,  ivilS,  the  Board  of  Edueation  created 
the  position  of  Teeiintcal  Assistant  to  the  I>eputy  Super- 
intendent in  charge  or  Vhyslcal  Properties  and  appointed  Mrs. 
Harriet  Leaaian  to  that  position,  ?frs,  Leajvian  occupied  the  posi- 
tion of  Ceaeral-Clerk  Stsnojraphor  &ad   has  been  assigned  fora 
munbers  of  years  to  the  division  of  Physical  Properties,  The 
Board  of  Education  also  requested  the  Civil  Service  CosBfiission 
to  grant  Urs»   Leaiitan  an  inderiulle  leave  of  absence  fr<»a  her 
position  of  General-Clerk  Stenofcraphor  in  orottr  to  «ce»pt  this 
other  poftifcioa. 

"Se  are  of  tJue  opinion  th&t  the  duties  set  up  for  tjiie 
position  ai*o  of  a  technical  nature  and  In  viea  of  the  language 
of  Section  3S6  oX  th«  Charter  is  ©K0.iipt  froa  civil  servioe  pro- 
visions even  though  it  is  a  position  which  does  not  cell  for 
oertifioatioft  qualilicationa.   However,  ti;e  Civil  Service  Com- 
lalssion  has  te£>i.»ed   the  I'equest  of  the  Board  of  Edueation  on 
the  basis  that  this  Is  not  a  oechnical  position, 

"I  aa  enclosing  herewith  a  copy  of  a  nap«r  listinij  the 
liuties  which  have  been  assigned  to  Mrs,  I^asiarA  «mcl  which  she  is 
perfonaing  at  the  present  cl^ie  and  which  she  }"iaa  been  perfoz'ming 
for  a  ntHQuar  of  yoSiTSm      It  is  our  opinion  that  these  duties  are 
of  a  highly  technical  rm^-ure  and  c«ll  for  a  knowl<»»dge  of  tech- 
nical procedures  involving  the  school  dep&rtieent ' s  regulations 
and  a  thorough  knowlea&e  of  school  affairs  dealing  with  physi- 
cal properties  and  per8«>nnrl, 

"le  alao  cell  yotir  attention  to  the  fact  tb'^it  within 
the  past  few  ye&rs  your  office  rencierea  an  opinion  to  the  effect 
that  luider  Section  125  of  the  Charter^  the  Board  of  Education 
had  the  authority  and  power  to  establish  a  technical  position 
exeaipt  Irom  civil  service  even  though  the  aa^e  did  not  require 
certification  qualifications,  We  would  ^^ee^tly  appreciate  an 
early  opinion  from  you  as  to  whether  or  not  the  Board  of  I^iuca- 
tion  is  within  its  legal  rights  in  establishing  this  t eehnioal 
position  exempt  from  cl^^l  service  provisions  of  the  Charter, 
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0  P  I  H  I  0  K 

I  hsve  examined  the  opinion  referred  to  In  ^oxxr   request.  In 
connection  with  the  po^ev   oX*  the  &o?»j'd  of  Education  to  appoint 
persons  to  technical  positions  exempt  from  Civil  Service.  This 
opinion  wa«  rendered  by  me  on  April  96,  1955.  However,  ttxe  position 
of  ^B.  Harriet  Leaaan  is  entirely  different  from  thet  mentioned 
in  lay  opinion,   I  have  exiuxlned  the  most  comprehensive  list  of  dutiee 
of  ilrs.  Leeman,  which  has  been  submitted  to  aie»  An  examination  of 
those  duties  dl?olose«  th&t  Mrs.  LeasMua  perfonaa  adajinistrative  and 
executive  duties  of  a  vex^  high  order*  but  this  does  not  r.ean  that 
she  is  occupying  a  technical  position  within  the  meaning  of  Section 
136  of  the  Charter.  Adminiatrative  and  execative  i^ositlons  often 
require  a  knowlt^dge  of  Intricate  technical  details  and  such  Is 
probably  the  case  here*  but  this  dees  not  deter>nlne  thet  the  position 
is  a  technical  one. 

In  view  of  the  foregoing  I  am  of  the  opinion  that  the  8  oard 
of  Education  was  not  within  its  legal  rights  in  establishing  this 
position  as  a  technical  position  exempt  froa:  the  Civil  Service 
provisions  of  the  Charter. 


Hespeotfully  subnltted. 


smt  kf¥^mY 


To:  Board  of  Education. 
#5 
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smjuett    8r?^T  o?-  -Tt^mr?.:)  ifo^icM  ki»aiidii«i 

INMir  Sin 

Xeu  InTGntMd  se  that  Mr*  ^sltAr  Ltzik«it  wq«  awardod  m 
cceatrmet  for  tl»»  e<mstruetion  of  t^«  AbrahMi  Hxieoln  iil^  ^:^«hool} 
thzt  h«  vaa  also  «»ard«d  a  eoatraet  for  tho  eomitruetion  of  sewarf 
1q  JorroXd  Aveoutt*  Qfttwcran  ^«poleon  and  Salb^  3tr«ets|  that  «lth* 
l3oXd  notieaa  imva  il^aen  filed  by  i^rsonA  «^o  hAV»  fumishad  matarials 
usad  1b  tlia  perfczoanea  of  tba  oontraat  for  tii^  oonatructlon  of  said 
iiA^  90e»oXt  aiKl  tliat  the  total  aeioutit  of  tha  el&ims  for  said 
fi^tariala  axdaada  the  balanca  dua  tmdar  aaid  c^ntraet  for  tha  coo* 
atruction  of  tbe  Behc>ol» 

ton  r«i|ueat  an  opinion  aa  to  vbathar  cr  not  tha  balanca 
(!Uia  UTcdar  tha  eontraat  for  tha  eonatruetioa  of  tha  a«»ara  mnyt  tMi 
paid  to  Mr*  Lankait  in  viaw  of  aaid  withhold  »>tieaa  elalaing  Mma; 
dua  for  autari&ls  auppliad  for  and  uaad  la  tha  eonatruetlon  of  tha 
school* 

In  Clayle  va»  sayrla  (ISll)  160  Cai.  306,  llC  Pac.  739,  th» 
court  daniad  aw  allagad  ri  ht  to  coa^pal  tha  ©ppllcatioa  of  what  la 
dua  \»idar  ona  eontrmet  to  the  j^jnaant  of  dtmanda  i^ieh  aeerued  in 
tha  parfonsanca  of  other  eontraata*     ffce  ^-Ity  of  Santa  Barbara  under- 
took to  conatruct  m  vatar  eonduit  txmnal*     ^Ino  aaparate  eontraets 
wara  antar«l  into  batwadn  tha  city  and  '^yrl©  for  the  eonatruetlon  of 
nlna  aaetJons  of  tha  tiumal*     Tha  appallanta  parformad  lahor  on 
sectlona  19,   1&,  17  and  16 «     Tha  nonay  rwaaining  in  the  poaaaaalon  of 
the  city  when  the  notice  t©  withhold  waa  aarvad  waa  dite  landar  tim 
eontraat  for  the  eonatruetlon  of  eeotion  16«     Tlie  court  allowed  te 
tha  elainffiQta,  out  of  the  ssone?  on  luind,  pa^raent  for  the  work  dona 
by  th«a  <m  aectlon  IB  hut  denied  raeovery  for  ac  »iieh  of  their  elaina 
aa  r^>reaentad  «ork  done  on  other  aeotloiui*     At  page  SXS^   the  eourt 
aayai 

"It  ap|>eara  from  the  eidblbita  attached  to  the  eo^laint 
that  these  contraota  were  let  after  invitin^:  ecaa|>etl  tive 
bids,  and  that  separate  propoaala  for  oonatructin;  tiM 
aeveral  aeetlona  were  eelled  for*     It  waa  quite  possible 
that  the  nine  contracts  ffii^'iht  have  been  let  to  nine 
different  bldd«apa*     In  such  case,  it  certainly  would  not 
have  been  eXair«d  t^at  a  claimant  doln^  work  on  a  eeetion 
beinr;  c(mstructod  by  one  contractor  could  enforce  payaent 
out  of  the  price  due  another  contractor  for  the  constniction 
of  a  different  section.     Th&  nine  contrasts  would  clearly 
have  been  separate  uxatL  distinct*     le  do  not  see  that  their 
character  is  neeessarily  ehan^^ed  by  the  eirou»stanees  that 
ft  sijosle  bidder  happened  to  secure  all  of  the  c^otraets*" 
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H»y»a«  g^y^^y  lumber  CCBCPMBy  V8>  Jantga   (19Sd)  25  C«l.App»(2d} 
579,  78  i?ticm{2d)  20Q,  hsM  th«t  ft  aeohftnlcs  lion  will  v»»l;  ealy  to 
••euro  payaiAnt  fer  m«t«rlttl«  i^ieh  «r«  &«tuall7  used  In  r  p&rtleular 
bui)41jB{^«     In  thftt  ease  two  buildings  were  bsin^j  construe  tad  ur4or 
««pftr«t«  eontraets;  nstorlftls  wore  ilellverea  tottm  presils«s  and 
usod  npoa  t»otii  bulldlnj^a  In  aqisal  proporti&M»     ?he  cot^rt  saidt 

*Zt  follows  that  only  on«*half  of  thB  statarials  which 
vera  ehar^od  in  ons  aeoount  against  tho  contractor 
ware  aetually  used  In  the  bulla ing;^  constructed  on 
tz^et  "b",  and  the  Hon  \sQ?on  that  buildin^  shoiild 
tiisrafore  be  limited  to  end-half  of  the  unpaid  balattoe 
on  that  account •" 

You  are  accordingly  t^Svlsed  that  withhold  notlees  havini^ 
r«ferei:3ce  to  icaterlals  sis^plled  for  and  used  In  the  eonstruotlon  of 
the  sohool  do  not  affect  payoMmta  due  -onder  the  contj^act  i'r  the 
ecaistructlon  of  sewera*     It  follows  that  the  balance  due  under  the 
latter  contract  ^aay  be  released  thou^  the  ag^po^te  of  the  clalmi 
set  forth  in  the  "withhold  notices"  exceed  the  btdanee  due  urder 
the  school  contract* 


fiespeetfully  subrdtted, 

JHO.  J.   0»TCOI£  (signed) 


T^Twrnmr 
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Saptenber  3,    1942 • 

5T7B;F£CTs      In  H«,   Crystal  P&lAce  Bathe  L^Ase. 

D«fir  Sir: 

Z  Aa  in  receipt  of  your  letter  reading  es  folloir«| 

"Truxwmltted  herewith  i»  copy  of  report  to  »e 
dated  July  22,   1942,  reg&X'diri£;  the  above  subject,   in 
which  report  two  q^eetlone  are  raised  «s  follows t 

"1,     v/ould  tLe  proposed  increase  In  th»  amount 
of  rental   coj  stitute  In  feet  a   *sift  of  public 
moneys « ? 

"S*      In  whom  Is  vested  the  ri.:nt  to  set  the 
rate  of   'fee*  to  be  charise<i,** 

Attached  thereto   is  a  report  addressed  to  you  b^ 

lOr.  WP9tk  Mlddlebrook,  Supervisor  of  General  Audits,  attached 
to  your  office.       Briefly,   it  appears  f^'om  Ur,  iiMdlebrook»s 
report  arid  from  additional  Infor^rtation  which  I  obtained  froa 
the  hecreatic»i  pepart.uent,  that  in  June,  Ivil,  a  lease  was 
executed  between  Ed^&rd  Cerruti  end  the  Clt/  and  County  of  San 
Frastcisco  wherein  the  Crystal  Palace  hetlxs  was  leased  to  the 
City  and  Cou)ity  for  t:e  su:a  of  410,000.00  p^r  annum.        Under 
the  tersts  of  the  lease  the  Recrestion  De^«rt?nent  was  to  ha  ve 
the  use  of  the  baths  durin^t  certain  hours  of   the  dty  and  at 
other  tintes  the  owner,   Cerruti,  would  i^ve  tliS  sole  use 
thes^eof.        It  was  further  stipulated  in  the  lease  that  ti]ie 
Recreation  r^epartiiaont  would  receive  certain  amounts  taken  in 
at  the  batiris  for  the   -.xi,*  of  towels,   bathlni;  suits,  etc.       Tim 
lease  also  contained  a  provision  tiiSt   it  might  be  renewed  by 
the  City  and  Co  nty  at  the  expiratlcai  of  th«  term  for  an 
additioiial  year  upon  the  saJEne   terms  and  cci  ditions.       At  the 
expiration  of  the  lease  the  lessor  Cerruti  declined  to  renew 
the  lease  upon  the  ground  that  xmlass  he  could   -'~tr  'n  aore 
rental  for  the  premiset',   the  vsest  Coast  hile   It.  ce  v';o;npariy, 

which,  held  a  aaortga-je  upon  the  property,  would  foreclose  its 
mortgage  and  the  city  would  ti.oreby  be  deprived  of  the  age  of 
the  property  and  It  would  be  an  idle  act  for.  Cerruti  to  enter 
into  the  lease. 


•2« 


An  inv«8tij;&tion  mftd«  by  tL«  Director  at  Props  rty 
corJriratB  this  fact  ftr-d  ti..e  Director  of   Property  roconisiftftded 
to  tn«  Recreation  Dep&rt.-senfc  tixat  tii»  rental  for  the  prosent 
y««r  be   Increased  to  tiao  extent  of  415,000»00  ^r  &nxim&  ai^ 
th&t  the  lessor  Cerrutl  be  peiraitted  to  rets<in  eny  aaount 
ch&ri^ed  for  towels  or  bathing  suite  during  the  tera  of  the  le&se* 
On  June  29,  1942,   the  ijoiird  of  Sup^rvisora  adopted  «  resolution 
eutiiorialnti  the  renewal  of  the  1941  lease  for  the  addltiorxal 
year  as  provided  for  In  tir^e  laet  Bwritloned  lease.       Notice  of 
the  ftctioR.  of  tii»  Board  w&s  given  Cerrutl  by  the  Director  of 
Property  on  July  3,  194S, 

The  Board  of  Suparvlsors*  on  tl^e  reeomaiend&tlon  of  tije 
Msg-or,  the  Recreation  Depe.r t.-,iont  and  ti'^e  Pireetor  of  Property, 
liES    i-iade  an  addltio)-*!  appropriatioxi  to  care  for  the  ftddltlor;iil 
rent  and  ha»  approved  tiie  mod Iflcat lone  to  be  lnc3.\ided  In  tlie 
new  lease  and  I  understand  tnet  Cerrutl,   the  leeeor.   Is   ready 
to  sign  the  lease  upon  belns  advised  that  funds  are  available 
to  i«9et  tlse  ajsount  to  bacosie  due  tsnder  tlie  rental. 

You  raise  two  queetlonaj 

1.       Will  tl.e  proijosed  inoreaae  In  the  aaoiint  of 
rental  coriStltute  a  ijlft  of  public  laoneye'? 

2»       In  whoa  1«  vested  the  rl^jht  to  set  the  rate 
of  fee  to  be  charged  for  towels  and  bathin^;  ssuits? 


X  am  advised  tr^st  tr^e  right  to  fix  the  ebargee  %&  be 
made  for  towels  and  bathings  suits  will  be  resexncod  In  ttse 
Kecreetlon  reparti.iont  and  that  the  lease  will  provide  tij«t  only 
such  fees  and  chart:;es  vrlll  be  -^.ade  for  these  services  as  iseet 
with  tiie  approval   of  the  I'^ecreation  l>ep».rtment  and  that  these 
services  will  be  rendered  without  cIjdtq^  to  the  ar?aed  military 
forces  of  the  United  States. 

There  ressains  the  question  as  to  wheth'^r  the  addi- 
tional ftKiount  to  be  paid  to  uerruti  Is  a  Llii't  csf  public  moneys. 
Undoubtedly  Cerrutl  could  be  coaix>elled  to  permit  the  city  to 
occupy  the  precilees  for  the  additional  year  on  the  saxne  terms 
ar^  conditions  as  are  coritalr.ed  In  the  1041  -lease  for  the  reason 
that  the  city  exercieed  Its  option  within  the  tex^  of  the  old 
lease  which  would  h&ve  expired  on  July  15,  1042. 

^•*  S''AMP  vs.  Wliim.  106  Cal.  220.        In  this  ease 
the  court  said; 


li 
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"Boiiig  &  le&8«  with  a  privilege  of  renewal  It 
«««  incujt&ent  on  the  l«sso«  d«rsirir4j  to  •x«rci«e  his 
opticxi  to  i^ive  notlc*  of  his  aXectlori  before  the  explra- 
tlaa  of  the  origirAl  terra." 

Therefore,  ae  X  have  s&id^  cerrutl  oould  r;8ve  been 
oOHpelled  to  execute  a  new  lease  for  the  additional  year. 

However,  we  isuat  deal  with  the  fact  that  the  city's 
ffirlgiruil  leane,  aa  well  ae  the  right  to  ren^vr  tl::ue  smem,  was 
mibjeet  to  tti$  r^eed  of  'frji«t  securing  the  loan  of  tiie  weat 
Coast  Life  iiisurance  Coigyany,  end  the  city  could  not  be  aasured 
of  tifi©  continued  rl^::ht  to  occupy  thg  leased  property  unless 
tlio  lease  was  satisfactory  to  tl^ie   Insurance  Company,        t£  It 
was  not  satisfactory  to  tiuB   lB«ai»an8e  Company  timt  tixe  lease 
should  be  renewed  for  the  addltlorml  year,   it  would  be  an  idle 
act  to  ent«r  into  the  lease  with  Cerruti.       Tiierefore,  if  the 
city  desired  to  contlnis©  to  occTip:y   t:.o   :>rop«rty  lor  the  addi- 
tional year,    it  would  be  justified  in  entering;;  into  such  a  new 
lease  as  would  satisfy  the   Ine  trance  0<»Qpany.       Any  additional 
amount  paid  for  ti  is  purpose  would  be  an  inciderst  to  the  new 
agreeiaent  ar»d  not  a  gift  of  public  funds. 

That  a  lease  s»de  subsequent   to  the  execution  of  a 
IDMNft  of  Trust  is  subject  to  the  Leed  of  Trust  is  a  well  deter- 
snlned  principle  of  law,        Soet   L^  Ji  vs,   WHIG  HI?,    13  Cal.App,  224, 

In  this  case  the  District  Court  .  *   .  ^-,>eel8  saids 

"Tnere  is  an  insuperable  obstacle  to  the  rmt^^^VPf 
in  the  fact  that  prior  to  the  execution  3f  t^.e  lease, 
as  we  have  already  seen,  a  deed  of  trust  was  executed  '' 

by  said  corporation  of  aald  property  to  certain  of  the 
defendants.        If  the  property  was  conveyed  to  these 
grantees,   according  to  the  terms  of  said  deed,    in 
£©pte^3toer  1903,   it  would  take  precedence,   of  course,   over 
the  said  lease  executed  by  the  grantor  in  I»ec»i3ber,   190S," 

Therefore,   in  zay  oplnior.,   it  it  was  necessary  for  the 
city,   in  oroer  to  protect  its  n.^ht  to  continue  to  occupy  the 
leaee  property  as  agaiiist  the  ^est  Coast  Life   InBureince  Company 
whicJEi  evidently  had  a  claira  thereto  superior  lo  ti:At  graxited  to 
trc  city  h'j  the  owner  t  .erecf ,    it  was   Justified  in  doin«'2  so  j 

Li.ii  tijs  cost  Of  80  doin^.;  Is  not  a  Qltt  of  public  raoneya,  [) 

Respectfully  subraitted, 

— cm^  A^mwi. 

To  The  Controller,  ^ 

c.c.    -   H«cr«<ttiari   'Dan&rt.rj&nt. 
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heptember  11,  1942. 

SUBJECT:   Sign  ?<ivertls«sa«nts  on  Rurfac*  of 
Union  square, 

Tlila  offle*  *a  l:j  rocalpt  of  jour  requsat  for  an  opinion  as 
follows; 

"48  jou  know,  the  City  ant?  County  of  S«n  Fran- 
ciftco,  avitln^  tl;r:>u^.h  l-^.a  :ioar-1  af  ?yrk  CoT5rsl»eloaeJ:'s, 
has  «nter*«5  liito  a  lac^e  for  the  constructlan  and  op- 
eration of  «  Bub-Burfac:;  ^ara.^'S  «?.t  Union  Square.  'liii* 
constr^ietlon  Is  no*  xisihring   completion  and  It  has  bean 
brought  to  the  attsntion  of  tli€  wosird  of  Park  Co^aals- 
slonare  that  certain  si^nt  advertising  the  Union  Square 
aarage,  lac,  an<?  the  3taadar4  Oil  Co^j  Uin^  ~jf   Calif ;>rnla, 
have  been  erected  on  tkie   surf  nee  of  th«  equare  proper. 
These  sl-^a  are  of  th<?  Noon  type  and  have  been  posted 
on  polea  which  rise  some  four  to  six  feet  above  the  sur- 
face of  the  equare. 

*Th«  Board  'as  ln.8t5?ucted  no  t  o  request  ;yo'ur 
opinion  as  to  wnether  or  not  the  Union  Square  Oprage, 
Inc.  la  within  its  ri.^btip  In  poistlnij  these  ndvertlsSng 
slgna  on  the  surface  of  the  Union  Square  and  if  It  is 
proper  for  the  tjoard  of  P»rk.  Conuiilss  loners  to  suffer 
and  permit  such  advertising  Matter  or  siirytis  to  be  post- 
ad  on  property  under  their  j^zrir: diction  used  for  nu-Vk 
p-urposes.   li'our  advice  In  this  zBatter  will  be  appreci- 
ated." 

OPIKfOH. 

The  rlgiit  of  the  City  and  Couaty  it  S.ea   rranclsco  to  parailt 
the  conatruetlon  and  operation  of  a  EUb-surfaoe  ^ai'a^;©  in  Union 
Square  *a»  decided  In  tha  case  of  C  i  ty  and  C  ounty  _  off,  an  Fran- 
cleco  vs.  Linercis,  16  CrI.  (2d)  441.  *  In^ChTs  ca8©~it  waa 
pointed  out  t.cf.i  there  is  nothing  In  the  terins  of  the  orlj,lnal 
grant  of  this  property  to  the  city  j^nd  coTinty  which  would  deprive 
the  city  a.nd  ccuntv  of  th*.  rlt:ht  to  charv-c  thf>  cbarpctt^r  of  the 
use  of  the  land,  so  long  aa  the  contemplated  uee  is  not  incon- 
•istent  *ith  enjoyment  by  the  public  of  the  land  for  park  ptir- 
posea. 

In  view  of  the  opinion  of  the  court  in  the  foregoing  case,         ,| 
I  can  perceive  no  reason  *h^  Isnlon  square  3ara^e,  Inc.  asay  not  j 

erect  small  eigne  near  the  entrances  indicating  that  there  is  a 
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gttrage  t>«nd(ith  Union  Square,  but  It  &pp«ara  that  any  other  alga 
of  an  advertising  natiire,  such  aa  that  mentioned  in  yovir  ra« 
quasi,  would  not  be  permlaaible.   Such  sly^xia  «ould  be  incon- 
alatent  with  the  enjoyment  by  the  public  oJT  the  land  for  park 
purpose a. 

It  is,  therefore,  sy  opinion  that  union  square  Garage, 
Inc«  is  within  its  ri^^nts  in  poeting  small  sii^-ne,  merely  indi- 
cating that  there  la  a  gara^^e  beneath  Qnlon  Square,  but  that  it 
la  imlawful  for  Union  Square  0@i>a^;e,  Inc.  to  poet  advertising 
signs  which  have  nothing  to  do  with  the  garage  itself,  but  which 
are  clearly  adveri^iseaents  of  a  coBOiercial  product. 

Reapeetfully  submitted. 


city  AttbrneyV" 


Board  of  Park  ConBii  as  loners. 


•      «, 
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3«pt«Bd>er  22,  1942. 


SUBJLCTi     Separst©  LlC0n»#»  Pdqulred  wii©r« 
Show  Houses  op«r«ite  .a    ^totion 
Flcturo  Slow  arid  Vaudeville  Show, 


D«Ar  Sirs 

Tills  of  1  io«  is  in  rocelpt  of  your  request  for  An 
oplnlosi  S8  follows  I 

"I  respectfully  request  an  opinion  i:r::>,:x   your 
ofrlo*  whether  a  ijevaor.   Oixs  ating  urider  a  motioj)  picture 
license  also  la  pensltted  to  present  vaudeville  acts 
under  tl^e  s&me  lioenee. 

"The  case  in  qaeatloE*  is  in  regard©  to  th«  Kearny 
Street  Theatre,  '''825  Kearny  Street,  which  operatea  aa 
a  motion  picture  tx'^eatre  hug  vaudeville  house,   fhe 
vaudeville  entertainment  consists  of  cirl  darcers  and 
burlesque  and  lasts  for  about  Oi-«  hoar.   The  saotion 
picture  showing  takes  about  two  h..-.i^«.*' 


OPIHIOK 


Section  126,  Article  2,   part   HI  of  tbe  Municip&l 
Code  provicfes  for  the  lioensiiig  of  jsotlon  picture  exhibitions. 
This  section  prc'vid^a  th^t  every  person,   flna  or  cc  Lion 

malntaiui;..^;^,   corvuuctiiitJ  or  operating  ai^y  public  pia   _    ...jre 
aotion  pictures  are  exhibited  aroat  secure  a  license,   after 
levins  previously  obtained  a  penait   in  order  to  oparate* 

Section  159,  Article  2,   Part   III  of  tha  Municipal 

Uode  provides  tiiat  every  porson,    ,:.  rr.  or  corporatlofi  asalntain* 
ing,  coi.ductSus  or  operatiisg  any  publlo  place  wiiere  vaudeville 
perforjaances  are  j^ivtsn  ssust  pay  a  license  fee.        Section  159 
defixius  a  vaudeville  perfor;?iance  asj 

"Any  public  p^rfor^riaxiee  for  whie^  fta  ftdalaaion 
fee   is  Ci-vur^^od  and  which  consists  of  a  combination  of 
vocal,   ir:strtc3ental  and  physical  acts  or. nuftibors,'' 

Oii  Au^ruEt  IS,   1942,   tiiis   office  rendered  an  opinion 
Irtvolving  the  Kearny  street  Theatre  wherein  it  was  keld  tiist 
the  Kearny  street  Theatre  was  not   re::u.ired  to  obtain  a  theatre 
licetae  and  coiuld  not  be  licensed  as  a  theatre.        In  view  of 
the  foregoir.g  facts   it  %cald  ^ppiSB^r  tnat  the  operttors  of  the 
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E««iray  street  Theetre  eir®  opcrctlng  two  distirct  typ«e  oi*  p«j>. 
fonaaneos  or  siiows,   to-wlt,  motioii  picture  ard  vaudevlll;. 

Under  thos«  c  rcw^st^ncee  I  ass  ol  tim  oplnloii  ti*©t 
Bueti  operators  siust  obtain  both  a  motiosi  picture  xicens*  and 
*  ▼audavllle  llc©ii««. 


R««pectfuirjr  Bubmitfced, 


To  tha  • 

CM©f  of  Police. 

Copy  to  - 

Tax  Collector. 
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S«ptM9^r  2Z>f    1942* 


mt    TAX  eoMJKf^  • 

(oll«etloii  of  Segregation  <-«Bt«* 


Dettr  Uvt 


You  request  an  opinion  a«  tc  the  proeedure  tc  be  followed 
&7  tb0  fftx  colleetor  in  eolleetl»ir  fto-eelled  *'eegregfttion  feea"^ 
eeklng  speelfieallyt 

1*     Is  the  Tex  Collsetov  required  to  collect  the  |1*00 
fee  et  the  tlL^m  en  application  is  filsd? 

2m     la  the  fee  suojeet  to  refuod  Ib  thm  event  a  parcel^ 
for  vhlch  applieation  has  been  filed,  camiot  be 
•eiparatelj  valu«^? 

^'ou  state  that  under  the  existing  preeedure  the  Tax 
Oolleetor  collsota  the  il»00  fee  «^en  a  sepaxNite  Taluation  has  aetually 
been  effeeted  and  so  recorded  on  the  assesweRont  roll,  but  In  such 
instances  the  fee  Is  added  to  the  tax  bill  artd  eolleeted  at  the  tiae 
tJM  tax  is  paid*     T}ie  Tax  Collector  does  not  colleet  a  fee  when  a 
flfitelt   for  which  application  has  been  filed,  ctanriot  be  separately 
valued* 

Seetion  2305  ef  the  aerewam  &  Taxation  '-ode  designates  thm 
pWMOB*  vjto  may  apply  to  the  offieer  having  custody  of  the  asaesaifteat 
roll  to  have  a  parcel  of  real  property  sepax^teXy  valued  cm  the  roll 
for  the  puTj^MS  of  piling  e\u*rent  taxes* 

Section  2603  of  the  Eevenue  St  Ta»ttiOR  code  sets  forth  ^e 
n^piisites  of  application  in  the  folloiritiig  lengiMgit 

"The  i^^lisation  shall  be  aecc^a^anled  byt 

(a)  The  full  amount  of  taxes  and  delinquent  penaltiea  on 
personal  property  and  possessory  interests  which  are 

a  lien  on  the  real  property  in  the  original  assesssentf 

(b)  An  affidavit  of  interest; 

(e)  A  fee  cf   b1»00  for  each  parcel  to  be  separately  valued," 

( 'Jnderscorir^'^  mlaa.) 

Said  Seetions  28^^   and  38^  are  eodifieetions  of  former 
Folltical  Code  Section  3747a  iriaich  provided i 
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*m^»&m<tti.  Applicant  for  said  s«gr«gtttion  and  s«pa3*«t« 
valuAtloa  mumt  f  Irat  Dm  to  tb9  offioar  then  iiavliag 
«xt«tody  of  th«  ««s«scB«nt  roll  thA  full  toacunt  of 
taJMs^   iBcluding  p«ii«lties,  levl«d  ai^alnat  all  of  tha 
paraoxial  px*op«rt;jf  aeoured  by  r«al  property  dasoidbad 
in  th«  orlElaal  aaaaaMBiant*  if  anqr* 

•  ••!nsa  officer  to  vbc^  applieation  for  aagragatloa 
and  aaj^urata  valimtion  is  tue-d^,  tmat  raquira  rpoa  ti»i 
appliemt  an  affidavit  of  intaxHist  and  ahall  cfear^ 
Rjad,  colleet  a  faa  of  50^  toe  «€U5h  let,  pi©c«,  p«rc«l 
or  fractional  pAVt  separately  valued  and  asaeaaed 
iS3d  ahall  deposit  all  feea  so  eolleeted  in  the  eounty 
treasury*"     (Ucdereeoring  sine.) 

Said  Political  Code  ^^^tion  mde  it  mandatorj  that  the 
officer  collect  a  fee  for  each  pareel  ^aeparately  valued  and  aaaessed*** 
The  use  of  the  past  tenae  iMieated  the  legialativ®  intent  that  the 
fee  ahould  be  collected  only  in  the  event  that  the  property  could  be 
separately  valued* 

Hevenue  ^  Taamtion  Code  Section  SB05,  hovever«  nandat-f^rily 
r#^\jdLres  that  the  application  be  accosspanied  by  the  vl*00  fee*  and 
the  uae  of  the  proapeetive  phrase  ''to  be  aeparately  9alued^  clearly 
iz^icatea  the  legislative  intent  that  the  fee  paid  at  tiie  ti  e 
iM^plieation  for  ae^egatlcn  is  made  shall  be  payable  regardleas  of 
whether  or  not   the  property  eac  he  separately  valued  and  &saesss«i« 
It  mi  tit  he  ncftitd  that  the  ptarase  ''and  assessed"  in  the  Political 
Code   : action  nas  been  omitted  in  the  M«v«Eitte  &  Taxation  code* 

You  are  accordingly  advised  that  the  tux  Collector  is 
required  to  collect  the  fee  at  the  ti  e  an  application  is  filedf 
and  that  the  fe«  ia  not  subject  to  refund  is  the  event  a  parcel,  fer 
which  iqpplieatiexi  has  been  filed,  cannot  be  separately  valued* 

respectfully  suoaitted, 
Jno*   J*  C*Toole   (signed) 


aiff  kWMm 


i 
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October  2,  1942. 


SUBJi;CTj   Vacation  Rights  of  Employee  who  is 
Continuously  employed  by  the  City 
and  County  during  a  Given  Year,  but 
who  is  employed  in  various  depart- 
ments. 

Gentlemen  t 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 


REQUES 


"At  its  meeting  on  September  30,  1942,  the  Civil 
Service  Commission  had  before  it  the  following  letter 
dated  September  29,  1942  from  lidward  a,  Hamilton, 
B222  General  Clerk,  permanently  employed  in  the  Vtater 
Department  of  the  Public  Utilities  Commission) 

*I  respectfully  petition  the  Commission 
in  regard  to  my  vacation  and  sick  leave.   I  worked 
as  a  conductor  on  the  ii^inicipal  Rnilway  from  August 
28,  1941  to  March  5,  1942  at  which  time  I  received 
a  call  as  a  temporary  Geueral  Clerk  for  service  In 
the  Assessor's  Office.  I  tried  to  obtain  a  relin- 
qulshmentffrom  the  office  of  the  Public  Utilities  and 
was  Informed  at  the  time  that  Mr.  Cahill  was  not 
allowing  any  relinquishments  and  believing  that  my 
opportunities  were  better  on  the  General  Clerk's  list 
I  was  forced  to  resigm  from  the  Reilway. 

*0a  March  5,  1942  I  went  to  the  Assessor's 
office  and  stayed  vmtil  July  5,  1942,  From  July  7, 
1942  to  Jiily  13,  1942  I  was  in  the  Civil  Service  Com- 
mission office  and  I  then  received  a  permanent  eall 
as  a  clerk  in  the  vjater  Department  on  July  14,  1942, 
I  went  to  work  in  this  department  and  am  still  em- 
ployed there, 

*  Inasmuch  as  I  was  not  allowed  to  relinqtiish 
and  my  service  has  not  been  broken  nor  the  contlniAity 
lAisrupted  since  August  28,  1941,  to  the  present,  I 
respectfully  request  that  the  Civil  Service  Commission 
rule  that  I  have  both  sick  leave  and  a  vacation  coming 
at  this  tfm  • 
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"Under  the  rule  of  the  Conmlaslon  (Rule  28,  Section 
2),  nhen  a   resignation  haa  l>een  approved  by  the  Civil  Service 
Coaunission,  the  se  aration  shall  he  final.    In  accordance 
with  this  rule,  ?4r,  Eaiallton's  rights  to  sick  leave  and  vaca- 
tion were  teralnated  by  his  resignation  frosi  the  Public  Utll- 
ities  Cotsmission  on  March  5,  1942.   However,  Mr.  llaiBllton 
did  not  wish  to  resign  and  waa  forced  to  this  course  by  the 
refusal  of  the  Manager  of  Utilities  to  approve  a  relinquish- 
ment. 

"In  view  of  these  circumstances,  the  Civil  ervlce 
Cocanlsslon  ordered  that  the  matter  be  referred  to  you  and  that 
you  be  requested  to  give  us  an  opinion  as  to  Mr*  Kamllton<s 
rights  to  sick  leave  and  vacation." 

OPIKIOH. 

Section  151  of  the  Charter  provider,  in  part,  that 

"rvery  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  service,  be 
allowed  a  vaeatlon  with  pay  of  two  calendar 
weeks,  annually,  as  long  as  he  continues  in 
his  employment •" 

This  portion  of  Section  151  of  the  Charter  Is  clear, 
concise  and  positive.    It  means  exactly  what  it  says.  It 
leaves  no  room  for  construction  of  langxm^ce. 

In  view  of  this  portion  of  Section  151  of  the  Charter, 
I  sa  of  the  opinion  that  Hdwazsl  a.  Hamilton  is  entitled  to  a 
vaeatlon  with  pay. 

Respectfully, 


City  Attorney. 


To  J  Civil  Service  CowmlBsloa* 
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October  b,   104$. 


OIFTS,  3fS 

•  Authority  to  accept 
-  Plaoe  of  D»pe«it 


r%«p  '?lrt 


You  r«<%u«at  «n  opinion  a«  to  the  interpretation  of  sub- 
division (4)  of  Cherter  .^eetion  19,  pertieulerXy  with  regard  to 
authority  to  ^aceept"  >i,ittB,  deTiaea  and  bequests,  for  and  on 
beluU-f  of  tb«  City  and  County,  by  boards,  eotsaiissiona  or  deparfesents 
thereof*     ¥ou  present  the  following  speeific  questions s 

(1)  Is  eaeh  board  and  eoocilssion  vested  with  authority 
to  "accept*  a  gift,  or 

(2)  Is  authority  to  "accept"  vested  only  in  the  BmopA 
of  Supervisors  and  "by  vote  of  tbs  people"? 

Is  the  event  the  ^Ift,  devise  or  bequest  is  made  -op  in 
i^ole  or  in  part  of  nosey  and  seeiirities 

(a)  'Oo  the  provisions  of  Charter  seetlon  Q2  prevail  w^mf 
(1)  ebcvet     (it  is  pres\2m<Ml  that  >eetion  %B  does 
prevail  tinder  (£}  above*) 

Mth  reference  to  (1)  above,  does  your  opinion  i^pJLy  to 
all  boards  wad  ^&mnlBailc-n»  or  sir®  tl^re  amy  exceptions  pevmitt^ 
uj^er  tlie  charterT     If  there  are  exceptions,  will  you  be  good  enou^;h 
to  enuiserate  thsei  •g;»ecifleall^. 

l>oe8  your  opinion  under  (1)  above  apply  also  to  i-^art^sents, 
Cffloera  and  .£iployees  as  well  as  -oards  synd  Ceanisslons? 

In  the  event  your  interpretation  is  to  the  effect  that 
authority  to  "aocegt"  such  ^iifts  is  vested  exclusively  in  the  iioard 
of  Supervisors,  could  the  said  t'oard  legally  delo^^ate  a  portion  of 
this  authority  to  a  specific    ^o&rd,  Coagciasioa,  officer  or  i:.i6ployee» 
tor  exssaiple,  could  the  l^ard  of  iiupervisors  grant  aut*i©rity  to  the 
Board  of  Trustees  of  the  de  ITovuig  MuseuH  te  aeeept  i^fta  of  a 
deelgnated  type  \mder  mxeh  oonditione  as  stay  be  pr^eribedt 

Tim  matter  of  the  acceptance  of  gifts  by  cities  operating 
under  freeholders*  cliarters  is,  witlrdn  constitutional  limitations, 
largely  regulated  h'j  charter  provision  (i^aii  v*    >»«  Francisco,   16$ 
Cel.  576  Anil,   Cae,  1915 A,  754,   133  Pae,  294,)* 

'Section  2  of  the  Cimrter  contains  a  geneiHil  provision 
authorising  the  City  and  >'OUT»ty  of  3an  i-ranciaco  to  receive  bequests. 
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gifts  and  donations  of  9tXX  kXm^a  of  prop«Pty  ia  f»«  sii^It,   or  in 
turust  fop  charitable  ai^  otb«r  purposes,  ar^  do  &X1  iiieta  n«e«a8ary 
tc  carry  out  th«  pyrpoaaa  of  audi  aii'<»8,   baqu#ata  and  donatione 
vith  poirer  to  aanaga,  sell,   leaso  cr  otherwlaa  diaposa  of  the  a«d!^ 
in  aecordfldnea  with  tha  tarms  of  tfuo  gift,  baqiiaat  or  truat* 

Section  19  of  the  Charter,  preaerltJlUt,  tl»  s^wera  ajwi 
duties  of  boarda  and  eoii8«tlaalona»  re«i5l8»  in  part,  aa  follovMii 

"Section  l«i     The  lioard  of  s^perviaora  and  each  board 
mad,  eofflBiiaaion  aj^pointed  by  tlie  Utjor^  er  otheralae 
provided  by  thia  eharter,  ahall  have  pcvera  aM  dutiea 
aa  follovat 

•••(d)  To  receive,  on  behalf  of  the  city  and  county, 
glfta,  deviaes  and  be^ueats  for  any  purpoae  eonneeted 
with  or  incidental  to  the  dep&rtasent  or  affairs  plae<^ 
in  it  a  charge,  and  to  adraifJate?.  execute  aiuS  perform 
the  tersa  end  condiiicna  a  or  any  £ift,  device 

1  -----~—  '^or  the  'benel' 


iCpartment  or  purpoae,  afiu  to  a^t  &,>  truat^,yn.   uacier 
any  such,  trust,  »hen  go  autkoriged  to  do  by  the^  ^^y4 
of  aupervigors*     'l^  title  to  al3  real  ancS  personal 
jfroperty  now  Ofwned  or  hereafter  acquired  by  nlft,  device, 
beqisest  or  otherwiae,  by  and  for  the  purx»oaea  of  aj^ 
board  or  eos^isaion  shall  vest  in  the  city  ax^  county*" 
( Under s  cor ine  siine*} 

fbe  vord  "accept"  haa  a  definite  oeanlne*     In  iteeaMi  y«  gttlwu 
6  Cal*  l^»(2d}  245,  258,  the  court  saidi 

"Xa  1  n.j.  page  57,  it  ia  thus  defined t     *To  adadlt  and 
agree  to}  to  accede  to,  or  consent  to;  tc  receive  with 
approval;  to  adopt;  to  agree  to*     In  the  p«8t  tense 
the  word  Is  coa»»>nly  used  to  signify  assent  and  agreement** 
'She  8»aniag  of  the  woj^  •aitreejsent"  is  time  set  fortti 
in  e  C.J,  page  £^?9s     *Jn  its  broad  am}  coeqprehenaive 
•enae,  deisonstx^ted  by  general  usage,  a  coslni!;  or  knit- 
tisa^  together  of  min^s;  a  ccadng  together  in  opinion 
or  detersainaticn;  the  e^adng  together  in  accord,  of  two 
slada,  on  a  4;iven  pr«poeltio&*«*In  law,  a  concord  of 
imderstandin,^?  and  Intention,  between  two  er  r^re  parties, 
with  respect  to  the  effect  xtp&n  their  relative  righta 
and  duties,  of  certain  past  or  future  facts  or  perform* 
anceaf  the  consent  of  two  or  meare  persons  conceiving 
reapoctlnij  the  tz'anaKsission  of  s<3«e  property,  rights  or 
benefits,  with  the  view  of  contracting  aa  obli^fttlcn, 
a  »at^tl  obligation,'     etc.*' 
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me  vcrd  ''ftftfNvt'*  is  fee  b«  di«feingulah«d  jnrcnB  the  word 
"receive*.     Aa  pointed  out  in  VilliieB  v»  Hotclikisa.   21  Cal.  App«  592, 
405,  404,  reeaipt  ojf  gooda  ia  oftan  tb«  avi(^aace  of  acea^tanea  but 
It  la  not  ths  affna  thiatg* 

andar  tha  rula  of  .^tatutoi^r  ^natjsjotlon,  c&m^nly  rafarred 
to  ft  a  the  rula  of  thm  '^laat  antaeadant".   thMt  <iualirjr.ln.    phrase  "which 
mttf  ba  aoeaptad  by  tha  vota  of  tha  j^aopia  or  board  of  auparvlsora^, 
ia  to  ba  appXlad  to  tha  worda  or  phraaa  ii!s&adi«tal:;f  praeadiii^:  (lioaklaa 
vm  Aadargon*  £lo  c©l«  6S,  d5>   iSoard  of  tort  CowiBtaaionarg  v>  villii^ia. 
9  Cal, (2d)  331,  3<59)t   aivS  la  noi;  'Tb'o  ba  eoriatruad  as  ©xtandl'nr  "io  "isora 
r«BOta  eaa^  (City  of  3aata  barbara  v«     ailiar,  25  Cal,  i\pp,(8d)  525} • 

Applying  tijla  rula  of  coaatruetlon,  and  tha  prasvOTptlon 
tbat  airary  word^  pixtm»9  and  provialoa  amployad  In  a  statute  is  Intend- 
ad  to  tiAVB  8<»a  »aaaiog  mad  to  parfomt  acHsta  uaaful  office  (25  Cal.Jur, 
780},  Saotlon  lQ(d)  aliould  ba  lnt«rprat4Ki  as  authorisinr  aaoh  board 
and  ooiaBtiaaion  to  ^raeaiva"  glfta,  daviaaa  ami  ba^utasts,  but  aut^orlsaa 
the^  to  adtelnlatar,  aTtaeuta  Aiad  parfora  tha  tBV&m  and  ecnditioas  of 
only  such  glfta,  davisaa  and  ba<iuaata  aa  hava  baasi  '^aoeapted'*  by  tiim 
iieagrd  of  auperriacra* 

xou  ara  accordingly  advia^  that  aaah  board  and  cosmlsaioa 
ia  vaated  witb  tha  authority  to  "racalva**  gifta,  but  the  povar  to 
"acG^t"  in  tha  B^a^m  eS  aignlfyin^.  aasant  and  a^aasswat  ia  veatad 
only  in  tha  board  of  auparrlaora  and  the  paopla* 

'Jifta,  davlaaa  and  ba^uaats  raealvad  by  bearda  or  o<»aBlaal^» 
ara  hald  in  truat  for  the  banafit  of  tha  eity  and  county*     Monay  or 
aaauritiaa  vakin^:  up  In  vhola  or  In  part  azqr  aueh  ^;lft,  davlaa  or 
baquaat  voold  tharafora  e<mm  vithin  tha  tanui  and  ba  aubjaet  to  tha 
protrlslona  of  faction  B2  of  tha  (Sbtartar* 

Aa   stated  abcva,   I  am  of  ^la  opinion  that  authority  to 
"acoapt"  i;ifta  is  veated  aolely  in  tha  board  of  auperviaora  and 
votara*     i  am  awar©  of  no  axcaptien  pamittad  by  the  Chartar  or 
gar^ar^l  laws*     Saetion  406Sa  of  tha  Political  Coda  authorisaa  tha 
board  of  aupenriaora  to  accapt  such  giftaj  but  the  traasurar,  for 
a!jcaam>la,   ia  authorlsad  by  ^action  41^  of  tha  Political  Coda  to 
'''*'*^7  y»c^3-y»  $Xttn  and  baquaata, 

Obvioualy,  tha  axarciaa  of  tha  po«ar  tc   '^aeeept"  in  tha 
mmmm  of  aasanting  or  agraeing  to  tl»  tarma  and  eonditlona  of  any 
gift  raqulraa  dlacratlon  and  Judgmaat*     It  is,  tharafcra,   to  ba 
conaidarad  in  tha  aatura  of  a  public  truat  which  caniiot  ba  dala^etad 
or  aurraivlarad  to  oth^r  officars  or  dapartisianiM  (IS  Cal.Jur,  90? }• 

Saation  9  of  tha  Chartar  provldeas 


«.  4  - 


"T23.«  board  of  aupotrvlsors  ^ky,  by  ordiimne«,  coaf*r 
ea  any  offleer,  board  or  o<»Kstia«loa  8ueh  oth«r  «»d 
•dditlotial  pcwara  as  the  beard  lutf  d««a  advisabX**" 

Ihla  proviaioB  ahould^  hovei»r,  &9  interpratad  aa  authorizing,  th« 
lioard  of  8a|>a3*vlaors  to  confer  upon,  for  exa^la,  tha  'Joard  c£ 
Trufltaaa  of  tha  M.m  H*  da  ioung  Mant^rlal  Muaaija  (Chartar  -action  51) 
or  othar  effloar«|  iKtarda  or  esEaalasions,  only  ''such  other  and 
ad<Sitloiml  po«ara     «8  ?aay  be  claaalflad  aa  adsainlatr^tlve  or  »inla«' 
tarlal  povara  and  dutiaa*     kn  atatad  in  ^^cuulllln  on  &Hmlei|Mil  Corp- 
orationa   (liavisad  Vol.  1,  Sac.  299,  p.  1113),   "sslniat^rlal  funetlona 
ara  thoaa  that  ara  abaolute,  f  l3»d  aad  e«rtaln.   In  tlia  parforjsanca 
of  which  tha  board  or  offlcar  aatoreiaoa  no  dlooratlon  lehatevar". 
If,   thax»afcr©,  th©  iHeard  cf  ruparvlaora  daalgnatad  tha  tjiwa  of  ii^ifta 
and  praaeribad  tha  eondltiona  undar  «hieh  thay  mlriit  ba  aeeoptod  to 
aueh  a  dagr««  ^lat  no  dlaerotlon  r«i»U.nad  tc  ba  axAreiaad  by  aald 
board  of  truataaa  a  dalagatlon  of  tha  authority  to  aao«pt  gifta  aould 
be  peraiiaaible* 

KaapaetfuUy  atabadttad, 

6m  mmim 


TOt    cosmoujsii 


3423 


October  6,  1^42« 


SUBJECTS      In  Etr,   S&le   or  iJtatiiJ.ii^«  oi" 

Palntiriss  In  Celifo^rni*  Palace 
ci  the  i4isiori  of  Hojiop, 


Dear  Sirsj 

I  h&ve  70ur  letter  reading  &s  follows a 

"I  was  elso  directed  by  tbe  L©.;;;ion  of  Honor 
Bo&rd  to  a«k  your  opinion  &8  t.  ita  authority  to  a»tke 
sales  or  exobAiif'sea   of  pai^.tirafie  beloat^lng  to  the 
illdred  Anna  wllliaiao  Ocliwctloti  of  th«k  sauseum. 
You  »ill  reoall  that  &n  opinion  was  asked  of  you 
July  31,   1941,  \indor  oirc-a."istarice8  iiivolvi?!^^  tiie 
•atne  proceedure,        I  un^retand  tuat  you  h&d  f;lvea 
President  Herbert  I'lels^ibaeksr  an  opiiiior  that   the 
BoAr^  liad  such  pomer,  but    I  have  nothiiig  isx  say  files 
from  your    .frice  on  ti-is  siatter,   so  it  may  f^ave  been 
a  verbal  opinion,        I  enclose  a  copy  of  my  letter  of 
Julj  31,  1941  to   'joxi,       Kr*   'is'llllaajs  lias  designated 
two  sets  of  paiiitinciS  of  this  Collect lou  that  Le 
aUfctsasta  be  disposed  of,  oriM  iijciudinr:  aeren  and 
tii©  other  elgiit  pictures,        fhe>se  are  iidditiv.4r.&l  to 
the  ones  rsforred  to  in  aiy  otijsr  letter,       oiil  yon 
ple&sa  let  nas  i^av©  your  opinion  on  this  aatter  also." 


QFUlim, 


All  ti^at   I  have  said  In  my  opinion  rendered  to  you 

tl'iis  day  on  th&  istatter  of  SAfakeepii^^  of  srorka  of  art  during 
the  existing  war  emergency  &.n&  the  powers  and  di:itios  of   the 
bo*rd  of  Truatees  of  tiie  C^felifori.ia  Palace  of  tr^e  x^jgion  of 
Honor,  applies  to  the  powers  of  tlm  Trustees  In  the  awatter 
a^ntlon^d  above.       Undoubtedly  the  Trustees  iAve  the  po«ar  to 
exoi^n^e  on©  work  of  art  for  another  if  they  desire  to  do  so. 

If  it  is  a  questioi!.  of  sellln/:;  one  worx  of  art  aM 
««lug  the  monsy  to  purovifise  ariwt-er,    I  believe  it  would  b« 
advisable  to  have  the  transaetlox.  approved  by  tae  Piirchaser  of 
Supp.ifits   or,   at   loaat,    oibtain  pcr^ilnsion  f  rcra  bla  to  carry  out 
the  transaation.        In  such  a  tranaactioji  tlue  t«kini^  of  bids  is 
not  necessary  b*&cauae  coiapetitiofi  between  orxe  seller  and  another 
would  not  exist  for  the  reason  thtt  you  are  buyir.£;  a  specific 
astiol©  &no  tli@  si^tt^T  of  takintf,  bids  would  be  an  entirely 
idle  aot. 


-ja- 


Seefeion  08  of  th«  Charter  whicii  deals  wltli  the 

purcixas©  ^n&  86le  of  isjateri&la  aiid  supplisa  provides j 

•Pureheses  of  booke,  aatga^iiiea  &!«!  p«Piodiea.Ie 
f«5a»  the  library  depart aetits,  works  of  &rt  for  aiueeuraa 
and  otner  erticlee  or  thin«^;e  of  unusuiil  ci^aracter  «» 
to  th«  pureimsin^  tr^iereof,  ssfty,   on  tiie  rocoiSB&erid&tion 
of  a  departj^rit  need  fi.i.d  tu*  appi  oval  of  ti-ie  purchaser, 
be  purc^^s«4  directly  t»y  6»id  d«p«rtiaent  ib.»*d»" 

$b«)?8fore,  b«for«  you  purchase  imy  worka  of  art  or, 
as  a  matter  of  fact,  bafore  yon  sell  any  axistin^-  work  of  art, 
It  would  be  well  to  clear  tr:eie  t..rout:;h  t-a©  Furch&ser  of 
5uppli««     arid  have  blm.  j;;rarit  perKiaBlon  to  the  executive  officer 
or  to  tii®  Board  of  Trustees  to  oake  tke  eale  or  purerffise  directly 
rat}  or  tii&n  tiiroagh  ills,  departaeent. 

Kaspeetfully  eubaittod, 

— ca¥  imm^"^ 


To  the  - 

Caere tar;>',  ii^o&rdB  of  Trustaea, 

Call!  or n la  Pslaoe  of  the  LefUon  of  iionor, 

Copy  to  • 

Furciiaser  of  Siippllofi, 
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October  6, 


1042. 


SUBJECT:   In  Ke,  Safekeeping  of  Works  of  Art 
durln<j  existirioj  war  Emergency, 


Dear  Sirs: 


I  have  your  letter  which  reads  as  follows: 

"At  a  recent  meeting  of  the  Board  of  Trustees 
of  the  California  Palace  of  the  Legion  of  Honor  the 
Board  directed  that  an  opinion  be  asked  of  you  as  to 
the  authority  of  the  Board  to  iiave  paintings  and  other 
works  of  art  sent  away  from  the  Legion  of  Honor  build- 
in/j  for  safekeeping  during;  the  war  eciert^ency.   The--e 
are  at  least  two  methods  by  which  could  be  done: 
either  by  loen  to  some  museura  in  the  ixiterior  of  the 
coimtry,  as  for  example,  in  Colorado  Sprin^^s,  Colorado, 
or  at  Omaha,  Nebraska;   or  by  placing  them  in  storage 
in  a  conmiercial  warehouse.    Other*  prominent  museums 
in  Kew  York  end  elsewhere  have  taken  such  steps  already. 
If  this  is  to  be  done  by  us  it  may  bo  desirable  to  take 
Immediate  action  in  that  direction.    Pleaae  let  me 
know  your  opinion  as  to  whetixer  there  is  any  reason 
why  our  museums  could  not  take  this  action.   The 
M.  PI,  deYoujig  Memorial  Museum  has  a  similar  problem," 


OP IK ION 


of 


opreckels 


The  California  Palace  of  the  Legion 
into  being  through  the  offer  of  Adolph  B,  S 
DeBretteville  Sprockels.   The  powers  and  duties 
of  Trustees  of  the  Pal 
part  of  the  conditions 
therefore  continue  to 
the  city  holds  and  ope 
doubtful  tlaat  even  the 
away  fro:i  the  Trustees 
the  conditions  of  the 


Honor  came 
and  Alma 
s.   The  powers  ana  auties  of  the  Board 
ace  of  the  Legion  of  Honor  were  made  a 

of  the  acceptance  of  the  gift  and 
be  a  part  of  the  conditions  under  which 
rates  the  Palace.    It  is  extremely 
adoption  of  a  new  cJ.arter  could  take 
an:/  of   the  powers  vested  in  tiiem  under 
acceptance  of  the  gift. 


However,  it  Is  not  necessary  to  determine  this  ques- 
tion at  this  time  for  ovir  present  charter.  Section  50  ti^ereof, 
provides: 

"The  board  shall  have  exclusvle  charge  of  the 
said  memorial,  the  lands  set  aside  therefor,  and  its 
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af fairs,  and  of  all  real  and  persoxial  property  there- 
-anto  belonging,  or  which  may  be  acquired  by  loan, 
purc^iase,  gift,  devise,  bequest  or  othorwlse,  ^  •!-'■  ^J-" 

In  view  of  these  very  broad  powers  givexi  to  the 
Board  there  is  no  question  in  my  mind  but  that  the  Board  wovild 
have  the  fullest  power  to  take  any  action  it  saw  fit  to  pro- 
tect or  preserve  any  work  of  art  or  other  object  belonpjing  to 
the  Palace  during  the  present  emergency.   You  are  therefore 
advised  tiiat,  if  the  Board  deems  it  proper  to  remove  any 
particular  object  fro-n  the  Museum  in  order  to  protect  it  from 
loss  dijring  the  emergency,  it  has  full  power  to  do  so  and  to 
expend  such  moneys  as  may  be  available  to  accomplish  this 
purpose. 

Respectfully  submitted. 


CITY  ATT0R1M1.T. 


To  the  - 

Secretary,  Boards  of  Trustees, 

California  Palce  of  the  i-e^ion  of  Honor. 
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October  14,   1642. 
SUEJSCTj      Pi;  IE  WKI  IHCCRHi.'CrLJf 

APti'J.iiJ-'    AKD     i'iiUi' ;>Ai.,',      4>v'JL^J      iV     i'iiij     CiAiil'S* 

Dear  Sin 

You  have  requested  an  opinion  as  to  the  procedure  i*ilch  maj 

be  followed  where  a  tax  pAyruBnt   has  been  applied  to  the  -wrcriiS  parcel 

of  property  and  the  property  for  which  it  waa  intended  has  been  aold 
to  the  state. 

0  P  I  1^^  I  0  M 

Re  procedure  applicable  to  all  oaaes  can  be  outlined 
because  the  procedure  varies  acoording  to  the  faetxml  situations 
covered  by  the  remedial  statutes* 

Statutory  remedies  available  before  sale  to  the  state 
must  be  carefully  distinguished  from  those  available  after  sale 
to  the  state.  It  appears  possible  ire  claasifj'  the  latter  according';; 
to  whether  the  sale  to  the  state  resulted  frtan  the  mistake  of 
(1)  a  taxpayer,  or  (2)  a  taxing  official,  and  aoeordinr  tc  the 
type  of  error  and  the  official  who  made  it.  This  classlfieation  is 
based  upon  (a)  the  language  of  the  statutes,  (b)  the  arrangeiaent  of 
Part  9  of  ulvtsion  1  of  the  Itevonuo  ^>.   Taxation  Code,  and  (c)  the 
faetual  sltuatlcna  covered  by  the  deoisJona.   (Ccaipare,  for  example, 
Mc.i-illen  V.  C^^^rjen,  SIS  ..-al.  77&,  2S  Pac.(2d)  1^^,  91  A.L.R.  585, 
where  taxes  were  erroneous ly^  paid  under  a  sdst&ken  belief  in  owner- 
ship, and  Hayes  v.  County  of  los  Anc^elee.  99   Cal.  74,  where  the 
taxlnr  official  had  assesseii  the  property  tc  the  owner  and  another 
person,  and  aold  the  property  to  the  state  boeause  his  records  shewed 
no  payment  cf  the  tax  by  the  non<*owner. ) 

'Hiere  appears  to  be  no  case  discussing,  such  a  classification, 
but  I  believe  that  It  will  be  of  assistance  in  analysing  faetual 
situations  and  detennining  the  ccmstruction  and  application  of  the 
statutes  providln.;,  procedures  for  the  ccrrectioii  cf  errors.  Considera- 
tion should  also  be  given  to  the  fact  that  a  sale  to  the  state  is 
merely  a  book  transaction  tc  facilitate  adjustment  of  accoiints  between 
tax  collector  and  auditor  ( I'uc ey  v .  'i^embacher .  27  Cal.  App.(2d)  6&8, 
661,  Bl  Jrac.(2d)  597 )|  and  that  the  settled!  policy  of  this  state  let 
"to  give  the  delinquent  taxpayer  every  reasonable  ojjportunity  to 
redeem  his  property,  and  to  make  his  burdens  as  li^dit  as  possible, 
and  that  this  policy  is  in  the  public  interest."  (lachmund  v.  Johnson. 
47  Cal.  App.(£d)  S77,  S80,  and  cases  cited  therein.)  It  seems  lce;ical 
to  say  tiiat  in  cosiparlson  to  the  delinquent  taxpayer,  he  who  seeks  a 
procedure  to  correct  the  erx^or  of  a  taxinrj  official  which  results  in 
such  a  book  transaction  should  not  have  to  bear  the  burden  of 
redemption. 


I  ^' 


#2. 

Section  4991  of  the  Ko venue  &  Taxation  Code  reads  as 
follows : 

"If  the  tax  collector  erroiaeously  sells  or  deeds 
property  for  the  taxes  v/hlch  were  a  lien  on  the 
property  lor  aiiy  year  and  the  taxes  for  that  year 
have  teen  paid  or  were  not  legtilly  a  lien  on  the 
property,  the  auditor  and  the  tax  collector  shall 
certify  the  facts  to  the  hoard  of  supervisors. 
The  hoard  of  supervisors  sliall  then  order:  (a) 
The  county  recorder  to  cancel  the  erroneous 
certificate  or  deed.   (b)  The  auditor  to  cancel 
the  sale  and  enter  the  fact  and  dc.te  of  the  can- 
cellation on  the  nargln  of  the  delinquent  list 
opposite  tiiC!  description  of  the  property." 

The  principal  question  in  each  case  vidll  be  the  question 
of  fact,  whether  "taxes  for  that  jcar  have  been  paid"  or  "were 
not  lei^ally  &  lien." 

In  Hard  v.  Melrose,  191  Mass.  576,  78  N.  E.  302,  the  tax- 
payer asked  for  t  he  "amount  due  on  tract  416.   By  mistake  of  tj.i& 
assessor  the  numbers  of  two  adjacent  tracts  were  transposed  on  the 
assessment  roll  and  he  was  told  the  amount  assessed  at^ainst  tract 
418,  which  he  paid.   It  wes  held  that  this  must  be  regarded  as 
payment  pro  tanto  as  the  tax  actually  levied  on  tract  416  so  that 
a  sale  of  that  tract  for  unpaid  taxes  was  invalid.   23  A.  L.  R.  79 
assembles  and  interprets  cases  on  the  subject,  "Payment  of  tax  as- 
sessment which  improperly  describes  property  owned  by  taxpayer  as 
good  payment  of  that  propcity." 

It  appears  from  such  cases  that  if  the  property  owner  pays 
a  tax  believing  in  good  faith  that  It  is  assessed  against  his  land, 
the  psg^ment  discharges  from  the  tax  the  land  in  exoneration  of  which 
it  was  Intended  though  tlxe  payment  is  not  properly  credited  by 
reason  of  an  error  of  a  taxing  official. 

You  are  therefore  advised  that  if  you  find  that  the  taxes 
for  which  property  has  been  sold  were  not  legally  a  lien  or  were  in 
fact  paid,  tut  not  properly  credited  on  said  property  by  r'eason  of 
the  error  of  a  taxing  official,  the  procedure  prescribed  by  said 
section  4991  may  be  followed.   Being  a  remedial  statute,  it  should 
be  liberally  construed. 

If,  on  the  other  liand,  you  find  that  the  taxes  were  not 
properly  credited  because  of  the  mistake  of  the  property  owner, 
rather  than  a  taxing  official,  they  cannot  be  regarced  as  paid  with- 
in the  rule  of  Kurd  v.  j^olrose,  supra.   Consequently,  said  flection 
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4991  would  not  be  applicable. 

Before  sale  to  the  state,  the  taxpayer  may  have  the 
pasraent  transferred  to  the  Intended  property  by  following  the 
procedure  prescribed  by  Sections  4911-4916  of  the  Revenue  & 
Taxation  Code, 

After  sale  to  the  state,  however,  it  is  necessary 
for  one  who  erroneously  pays  taxes  xaider  a  mistaken  belief  in 
ownership  or  other  error  on  his  part,  to  resort  to  the  procedure 
prescribed  by  Sections  5096  and  5097  to  obtain  a  refund,  and  the 
px'ocedxire  prescribed  by  Sections  4101-4115  of  the  said  code  to 
redeem  his  property  from  the  sale  to  the  state. 

Respectfully  submitted, 
JKO.J.O'TOOU': 


City  Attorney, 


To:  Controller. 
#12 
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October  15,    iS4£, 


by  j.*!siyop  mid  Chief  Adminieti^tlv* 
OtXicer* 


Deaf  Sl3*t 

fhis  office  is  In  receipt  of  yo\»r  p©qu»st  for  aa 

"^h-c  ^oard  oi   SuparviEors  has  pRss^tS  to  s«can4 
r«»dta.s  Bill  Ho,   1900,   «ntlfclad  SAN  FRA^ICISCO  .ROi'::  rKS 
CvT^.       TliXe  Bill  will  ccr::*  up  for  %«ccM  roaciiriK  next 


i. 


"If  finally  passed  this    jrdinanc*  will  piirport  to 
cr9st«  at  leaat  on$   nev.-  dlepfirt^or.t  rf  cit:f  r;cTrerT orient, 
nanely  the  He-"  L©pfiLrt-'.f.nt ,        It  might  rIbo  be  inter- 
preted £8  pi:.r, ^-  to  crc&te  c.  second  city  ttrd  county 

^cpRrtr.«=??it>  ner.ely  fin  Abct»a©r.t  Boerd. 

*yhis  Ordinap.ce  eIro  covers  thit  field,  thorcroghly 
covwred  by  tije  Stete  Housing;  /.ct.       liiucli  of  tr.e  word- 
ing; of  tho  Ordl:.enc«  ic   Ifior.tiCEl  «lth  that  in  the 
£tst©  Houslnf,  Actjf  but  Id  fr.i,ici'on«   IrictRnces  throughout 
tt4»  tJrf»lr.£nci»,   the  rordliipj  fe«4  j^e«ailris  <tepe.rt  frca 
those  of  the  State  Kouslng  Aet. 

''■frill  jmi  pl&nne  advlsfl  tJa.ls  office  as  to 

"1«     S?h«th»r,   in  Ti«w  of  th«  fact  tiiai  this  ordin- 
«R00  lift 8  not  been  reoofaaiended  by  the  i^^ayor  or  tha  Chiaf 

^d;ainlatrative  Offieer,    it  ie   Idijtil   in  th#  aattiaj^  up 
of  a  Houairi^j  lJ«part?ac!r«t  end  an  Abeteraent  Bo&rd. 

*8»     ISiiefcbar  In  the  a-.lTiiBlatratlon  of  fiou^;j.np, 
ix^utpaction  ai>d  abetener^t,   Una  ::^ai>art]aoctt  of  i^U^lie  Had  t& 
ahould  follow  tho  State  ilousiaag  Aet  or  th«  OrtJlnanee.** 


.2. 
OPINIOK 

The  S4m  pjraricisoo  Houaijig  Cod©  r«c«utly  pftsssd  for 
••coijdi  2»«iidi.;S  by  tho  &oera  of  ivupsrviscra  bRe  tL©  •ffsct  of 
ero&tinti  t^o  »aparat«  aepeirtsscnts  ^-Itiiin  oisr  oity  and  c-  ■-'■- 
gov&rajaeiit.  This  HoasiK^s  Ca^«  s^tc  up  6  ***^o^eing  D«P«l  .  t* 
and  &ri  '^Abftie^^nt  Boerd**.  Both  of  th«s9  vuciits  appear  to  imi 
departments  within  ttie  i^neanir.ii  of  the  £&ti  Franclsao  Cusrtiir. 
I  eail  yo-,ir  et  taction  to  Section  §  of  tiio  i'aRi»tejc,  wiicli  rse,ds, 
isi  part*  Bs  fellcsst 

"OB  t:i:.\0  r9C4Js^t®r*4fttiosi  "jf  th»  i'^^oT  and  tm 
Crildf  Mainistwitlv*    JXfio«r,  the  Board  of  i>ttper* 
vigors  mfey  creAte  or  cVioH:       \-    -•  '  -- 

aovif  or  ssax  fiere&fter  b»  pi-  ^  ■  ■        ...  ..,,.,  -in- 

istrative  orflc;  arvci«p  ceiasiiaeioiija  feppQir.tffid  fey 

t<  «  %7or»* 

Frofe  tii©  f<ir©eoiRS  quotfetioa  frcr.  the  Q-^rt^r  >'ou 
«ili  n-otc  tl/it,   iri.  urt'er  for  a  ilcsp«t't;-:«r:t  to  b«  ci      '     '  undar 
tae  Chief  Atfoiinistrativ©  officer,  %h«  vi^comismndAt J.         ,    the 
ll&yor  arid  tr.«  *-iU«f  .'■-c-;.ilr.istr&tive  Officer  i2u«t  bo  o)?taifi»4p 
It  ft|)p«er»  tbAt  ne*t"        the  r«co33raend»tiori  of  the  •••&yop  nor 
iijut  oi   t.c,o  Ori«f  ,    Istrafcivo  vf fleer  ii«is  &eea  secured.. 

Thusy  the  prop^eed  liouei&i^  Code  &£  now  constituted  c&rmot 
become    .  '  '      ':lv«  ar;tl  ri:;'-'.il<'.  not  bo   fir.aily  pasted  fcj  tfee 
i>o&rcl  ct        „uPvlsor«  until  euch  tieie  as  the  »a.^e  shall  be 
recosffi^n^ed  oy  tli«  d^yi^r  «Lud  tUe  wkief  Miair.lsxiretlve  '^ftlcur, 

Wltfc  ro£j&rd  to  joxir  que»tio«  ccnceriiiiis  the  aiiwinie- 
tretion  of  housiug  liittpeotion  enu  abate  laut,   pl«ese  be  Advised 
timt  ti.e  St'jte  ••  ouaiiig  Aet  j:';ovcrns   over  tuay  iJr<ilr..Si:.iia  in  view 
of  the  feet  tl^t  state  housing  in  a  :nfitter  cf  general  coreem 
and  ie  not  a  i^niclpel  ufiair* 


Meepectfwlly  atabmitted. 


To  t^  - 

Chief  Adffiir.lstr&tive   Officer. 

Cop^;  to  - 

floerd  of  ^uperrisore* 


#3 


3427 


October  15,  1942 • 


SUBJECT:   TAXATION  OF  DEPOSIT  IN  UMMPLOlfHKiiT 
RESERVES  GOMMaSSION  v.  ?.  SAIAKI 
(Municipal  Court  #127906) 

Dear  Sir: 

Xou  have  submitted  a  letter  from  the  California  Department 
of  Eicployinent  claiming  that  personal  property  taxoa  T/ere  orroneoualy 
deducted  from  a  auci  deposited  in  court  by  the  defendant  3alanl  In 
Unemployment  Reserves  CoimRission  v«  3alani  (Municipal  Coxu't  //127906). 
lae  file  shows  that  the  original  payment  aade  into  the  court  was  in 
tiie  sum  of  4p254.32,  that  deductions  were  made  for  personal  property 
tax  for  tt©  year  1S39  in  the  amount  of  vlO^ge  and  for  the  yoar  1940 
in  the  amount  of  ii,9#60#  After  the  deduction  of  aald  taxes  the  balance, 
amounting  to  .:;234#46,  was  paid  to  the  attorney  for  the  plaintiff. 

You  request  an  opinion  as  to  whether  or  not  a  refund  of 
%  19,86,  or  any  part  thereof,  should  bo  made  in  this  matter. 

OPINXOIi 

Tlio  Register  in  Actions  of  the  Municipal  Court  Clerk's 
Office  contains  the  following  record: 

Feb.  2,   1939  -  Complaint  filed. 

Feb.  3,    1939  -  Cause  asaigned  to  I>eparbTnent  No.   Two. 

Feb. 17,  1939  -  Summons  returned  and  filed, 

Feb.21,  1939  •  "Heoeived  from  defendants  one  casliier's 

checJc  0=2813367  In  the  sum  of  ;ij254.32  - 
a  tender  in  full  satisfaction,  (ilocaipt  7615)" 

Mar.  7,  1940  -  Order  of  court  to  pay  out  funds  filed. 

Mar.  7,  1940  -  "Received  from  Clerk  of  Municipal  Court 

*254.32  as  full  satisfaction.  Warrant  666 
(sgd)  Samuel  L.  '>olcI,  Attorxiey  for  Plaintiff". 

Oct.  3,  1940  -  Communication  received  and  filed. 

The  file  in  the  Municipal  Court  Clerk's  Office  does  not 
contain  a  Judgment  against  the  defendant  or  Order  that  the  money  be 
deposited,  iiowever,  an  Order  signed  by  the  Presiding  Judge  of  the 
Municipal  Court,  dated  Karch  7,  1940,  states: 

"It  appearing,  to  this  court  that  the  defendant.  Prlmo 
Salani.  on  ^'eb.  21.  1939.  paid  into  this  court  the 
sum  of  Two  Hundred  Fifty- four  and  52/lQ0th3  Dolliiirs 
1^254.32)  for  payment  to  the  plaintiff  in  this  matter. 
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"It  Is  hereby  ordered  that  the  Clerk  draw  his  warrant 
In  fttvor  of  the  plaintiff  in  the  aiim  of  Two  Hundred 
Fifty-four  and  32/lOOths  Dollars  (v254.32)  in  full 
satisfaction."   (iitephaais  mire) 

It  is  apparent  from  the  recoi*d  and  order  that  the 
defendant  in  effect  admitted  liability  T*ien  he  deposited  the  money, 
and  that  he  intended  that  the  svm  should  become  the  property  of  the 
State  as  soon  as  the  tender  was  accepted,  'ilie  State  made  no  objec- 
tion to  the  tender  (C.C.P.  2076,  CC,  1501).  Section  1502  of  the 
Civil  Cod©  provides  that  the  title  to  a  thing  duly  cfferssd  in  per- 
formance of  an  obligation  passes  to  the  creditor,  if  the  debtor  at 
the  ticKS  signifies  hlEj  intention  to  txiat  effect.  I  em   consequently 
of  the  opinion  that  from  the  time  of  deposit  the  title  to  said  aura 
of  i>254.52  was  in  the  linesiploynient  Reserves  Ccimriission.  Remaining 
on  deposit  in  the  Municipal  Court  Special  Fxmd  it  represented  a 
solvent  C3?edlt  of  said  CouMnission  and  was  rtot  money  In  litigation. 

If  the  plaintiff  in  this  mattei'  had  been  a  private  party 
the  deposit  would  have  been  subject  to  the  solvent  credit  tax  rate. 
The  Unemployment  Reserves  Commission,  being  an  agency  of  this  State 
{Article  7,  Act  e780d,  Deerittgs  i>eneral  Laws),  the  deposit  was 
property  of  the  State  administered  in  trust  (Article!  5,  Act  6780d, 
t-eerlngs  General  Laws).  As  such,  it  is  ex«p.pt  from  taxes  under  the 
provisions  of  ?="ection  1,  Article  13  of  the  Constitution. 

You  are  accordingly  advised  that  1  recommend  that  the  svim 
of  4l9.66,  deducted  from  said  deposit  for  personal  property  taxes 
for  the  years  1938-1939  and  1939-1040,  be  refxmded  to  the  Unei!i5)loy- 
ment  Reserves  tiommission  on  the  ground  that  it  was  erroneously 
assessed  and  charged. 

Respectfully  submitted, 

^TTTTFmnm 


TO!   CONTROLLER 
#12 
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October  16,    19^2, 


SUBJECT:      AP-XICATIOK  <»    PgJsALfli   feiiKlf  PATMFHT 
MAI  Li. I..   ?KI0H   iO   XBSE  OF  DfeLHaqUENCl. 

D»«r  5lr: 

Yoxi  request  an  oplnioii  as  to  ^k)  etrjex*  a  cellnqu«ncy 
penalty  «»s  properly  liapoe«d  on  persoa&l  property  tax  of  the 
ilajflower  Doughnut  Corporotion.        Ihe   envelope   in  which  the 
check  covering  said  tax  was  aiiilleu,   is  postfjcarkad  "rJew  York, 
August  51,    1942."        It  did  not  surive  et  tfce  iisn  Jr^ncisco 
laas,  Collector's  Office  uatll  Eeptejaber  2,    194i.!,   at  9:30  k.  m, 

OPISIOK. 

Section  2922  of  the  Revenue  &  Taxation  Cod«  re^da 
as  follows: 

"Taxes  on  the  unsecxired  roll  are  delinquent 
September  lot  re^iar-dlees  of  whea  Xdie   prop- 
erty is  dlacovered,  and  assessed,  and  there- 
after a  delinquent  penalty  of  B%   attaches  to 
them." 

Cfeffidea  Ilyg  I.-£Ux-uiic.»  ftesociation  v.  Johngon  (1941) 
42  Cal.  App.  (2d}  52Q,   was  an  action  for  recovery  of  penalty  im- 
posed for  celinquent  taxes*   ^-he  plaintiff  alle^i^ed  that  on 
Au^st  10,  1957,  it  placed  its  check  for  the  amount  of  certain 
taxes  in  the  mail  but  the  letter  was  inadvertently  misdirected 
and  the  check  old  not  ntacb  the  olfice  of  the  f.tfete  Vreasurer 
xintll  after  the  16th  dM.-^   of  August,  the  date  upon  Tirhich  said 
taxes  became  delinquent  as  provided  by  Section  366Sb  of  ihe 
Political  Code,   The  cistrict  court  afllraied  the  judgaient  deny- 
ing recovery  of  the  penalty,  pointing  out  that  the  penalty 
should  be  regarded  in  let al  effect  as  part  of  the  tax  as  soon 
as  the  default  occurred,  and  that  in  the  absence  of  statutory 
authority,  the  coxirtg  have  no  power  to  relieve  delinquent  tax- 
payers for  penalties  incurred  In  violation  of  the  statutes 
provided  therefor. 

5.9ctloa  1024  of  the  Political  Code  authorizes  the 
State  and  State  agencies  to  treat  remittances  as  If  received 
on  the  date  shown  by  the  postoffice  cancellation  laark;  but  there 
is  no  elffiilar  statutory  provision  permitting  political  aubdl vi- 
sions of  the  htate  to  do  so. 

The  reasoninti  of  the  caaiden  decision,  and  of  cases 
cited  therein,  appears  to  preclude  the  possibility  of  distin- 
guishing, it  on  the  ground  of  the  mistake  of  the  taxpayer  and  of 
•PPlylii;-  the  rules  in  l«as©  and  insurance  eases  Iwlding  that  a 
mailing  made  in  ti^e,  according  to  the  usual  cotirse  of  the  mall. 
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to  have  reached  the  prescribed  pl&ce  before  it  la  due  is 
Bufflcient  <1  A#L.Pv.  677).   ^urtiieraiore,  thcs  Insurance 
eases  may  be  disllcigulslxed  as  being  based  on  an   entirely 
different  theory  and  policy.    As  recently  stated  by  oiir 
California  cupreme  Coixrt,  In  Pa^^e  v.  Washington  MJJtual 
Life  Asa>n.,   (Apr.  28,  1942)  20  A.  C.  239,  244,  for- 
feitiu*e8  in   insurance  contracts  are  not  favored  and,  if 
reasonably  possible  in  li'ght  of  the  circumstances,  the 
courts  will  deteriKine  that  a  forfeiture  li&a   not  occurred 
or  that  a  waiver  or  estoppel  ej.iets.   (See  also  Nelson 
v«  National  guaranty  Life  Co.,  133  C»l.  App.  669,  21 
Pac.  (2d)  i022).   The  Camden  case  clearly  Indicates  that 
no  such  policy  will  be  followed  in  tax  cases. 

Moreover,  the  language  of  Section  2922  of  t^e  F.evenue 
St  Taxation  Code  is  practically  identical  with  that  of  Section 
3668b  of  the  Political  Code,  vi&iier  which  the  penalty  consi- 
dered in  the  Caatden  case  was  iiaposed. 

I  accordingly  advise  that  the  C%aden  ease  shoxild  be 
regarded  as  controlling,  and  reccoismend  that  the  abatement 
of  the  pezialty  in  the  Mayflower  Doughnut  Corporation  case 
be  denied. 

Respectfully  submitted, 

JHO.  J.  o«t:ole 


City  Attorney, 


TojCONl'ROLLhR. 
#12. 
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October  21  1942 


SUBJECT:    Depertxa«rit  of  liectrlclty  - 
Refund  of  Permit  Fee p. 

Oentlemen? 

In  connection  ?;lth  refujidr  dve  electrical  contractors, 
you  rsquost  an  opinio©  ae  to  what  ciiari^e,  if  any,  the  Oepartraent 
of  Electricity  may  mafee  oa  permits  which  have  been  cancelled,  in 

the  following  types  of  esses: 

I«   Where  a  contractor  llleL  for  a  job  rwc.  pays  the 
egtlaiated  fees.  The  inspoetor  visits  the  Job 
aud  fiiids  Ll.feJ;  another  contractor  is  performing 
the  wor'iC.   The  second  contractor  who  is  actual- 
ly perfoi-iolng,  tii©  work  pays  lor  the  visit  and 
the  first  ccntractor'e  pencit  Ic  cancelledj 
or,  a  coutractoi"  may  erroxxeously  rile  tuvice  on 
pen«ir©te  dccflslonK  Jor  the  asir.e  job,  thus  having 
a  duplicate  estimate  fee  paid,  whereas  «e  can 
only  charije  for  om. . 

?.•   WJaere  a  contractor  files  for  a  .^ob  and  later 

cancels  it  before  the  Inspector  visits  the  job. 

OP I HI OS. 

£,cotion  l.'{c),   iU  tide  1,   ciiapter  III,    { Electrical 
Code),   uan  Jranclsco  sAunicipnl   Cocie,   provides? 

''H'i?or:^Tn^TiO.^  .-^JG.     Before  any  Master 
Electrician,   i-pt:cittlt;y   I:iectrlciftn  or   riant 
Owrer  saaXl  feteorne  ;pe^i*t<?red  as  provided 
for  in  ■:  ectlOKt  IC-,   i-c   cr.ali  p&;'  the  fol.lowl:-4-j 
fees  to  covf>r  the  cost  of  handlin^e.  said  re^;ia« 
tratlons,    th*>  cost  of  checlrine  plfins  snd  spec- 
iflcetions  foip  th**  render  I  n;.;  of  other  services 
necesuarj'  foi'  thtr  correct  instiJ.l&fcioii  R-oa  &.p~ 
proval  of  electrical  fixture  viork: 

Classification  of  F««s  for  Fees  for 

Kegiatration  i'lrst  Year  Anr.uai 

Kenewal . 
Master  Eleetrician  ^100.00       .  |50,GO 

Specialty  1  lectrician         100.00  60.00 

Plant  Owner  10.00  1C%,00 


h 
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Section  14  of  said  Electrical  Code  reads,  in  part,  as  fol- 
lows : 

"PERMIT,   Every  person,  firm  or  corporation, 
shall,  "before  doing  or  installing  or  causing  to 
be  done  or  installed,  any  electrical  or  fixtiire 
work  in,  on  or  about  any  building  or  structiire 
in  the  City  and  Coxinty  of  San  Francisco,  file 
with  the  department  on  a  form  to  be  fiirnished  by 
it,  a  written  application  for  a  permit  to  do  such 
work  and  obtain  a  permit  therefor  . 

"(b)    PERMIT  FEES  TO  BE  PAID  Ii\i  ADVAIjCE.   At 
the  time  the  application  for  a  permit  is  filed, 
the  estimated  fees  for  making  an  inspection  of 
the  electrical  or  fixtvire  work  to  be  done  or  in- 
stalled shall  be  paid.   No  permit  shall  be  issued 
until  such  application  is  filed  and  payment  made," 

Section  27  of  said  Code  provides,  in  part,  as  follows: 

"PERMIT  FEES,   Every  person,  firm  or  corpora- 
tion shall  pay  the  department  before  the  permit 
provided  for  in  this  Article  is  issued,  the  fol- 
lowing fees  or  so  much  thereof  as  sliall  be  appli- 
cable to  the  work  done  and  inspected  and  approved, 
viz : 

(a)   For  each  lighting  outlet,  switch  or 
convenience  outlet  receptacle, , .^.15 


(k)   Providing,  however,  as  a  minimum  the 
total  amoiint  of  any  bill  of  fees  to 
be  charged  shall  not  be  less  than 
One  (ll.OO)  Dollar." 

The  fees  provided  for  in  Section  13(c)  were  obviously  in- 
tended to  cover  tiiree  types  of  costs,  ncunely: 

(1)  Handling  registrations; 

(2)  Checking  plans  and  specifications; 

(3)  Rendering  other  services  necessary 
for  the  correct  installation  and 
approval  of  electrical  and  fixture 
work. 
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section  14  requires  that  before  any  electrical  or  fixture 
work  Is  done  or  installed,  the  estimated  fees  for  making  an  in- 
spection of  such  work  must  be  paid.   Such  fees  are  calculated 
upon  an  estimate  of  the  number  of  xinits  of  electrical  work  list- 
ed in  Section  27. 

The  fee  schedule  prescribed  by  Section  27  is  expressly  lim- 
ited to  "so  much  thereof  as  shall  be  applicable  to  the  work  done 
and  inspected  and  approved."   The  use  of  the  conjvuiction  "and" 
In  the  last  phrase  clearly  indicates  that  the  Board  of  Supervi- 
Bors  intended  tiiat  fees  should  be  paid  ultimately  not  only  on 
work  done  and  inspected  but  also  approved,  and  tnat  the  differ- 
ence between  fees  for  such  approved  work  and  the  estimated  amount 
of  fees  paid  at  the  time  of  applying  for  a  pormlt  should  be  re- 
funded. 

The  proviso  concerning  the  minimum  of  "any  bill  of  fees  to 
be  charged,"  in  subdivision  (k)  of  said  section  27,  should  be  in- 
terpreted as  requiring  that  a  minimum  of  $1,00  be  paid  where  work 
has  been  "done  and  inspected  and  approved,"  as  where,  for  example, 
two  lighting  outlets  have  been  approved  and  the  charge  would  other- 
wise be  only  thirty  cents.    It  is  not  applicable  to  cases  where  no 
work  has  been  done,  as  in  the  cases  which  you  present. 

Applying  this  analysis  of  the  above  quoted  Electrical  Code 
provisions  to  the  situations  which  you  present,  I  am  of  the  opinion 
that! 

(1)  There  is  no  "bill  of  fees  to  be  charged"  where  no  work 
has  been  "done  and  inspected  and  approved."   Consequently,  the 
one  dollar  minimum  is  inapplicable  and  the  duplicate  payment  may 
be  refiinded  upon  cancellation  of  the  permit. 

(2)  Vi/here  a  contractor  files  for  a  job  and  later  cancels  it 
before  the  inspector  visits  the  job,  the  facte  do  not  come  v;lthin 
the  provisions  of  Section  14  requlrln^s  payment  of  fees  "for  making 
an  inspection  of  ...  work  to  be  done  ...".   The  schedule  of  fees 
in  Section  27  is  consequently  inapplicable  and  the  entire  amomit 
of  estimated  fees  paid  may  be  refunded. 

Respectfully  submitted, 

JNO.J.O»TOOLl^ 


To:   Controller,  City- .attorney. 

#12 
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SUBJBGTi  Allowed  vxolatlini*  of  the  state 

Eousiijg  Act  -  773,  otc«  Cole  Stroet 

D««p  Sirj 

V/«  ha»t«a  to  reply  to  tm  request  for  an  opinion  as  to 
the  questions  smised  by  Mr*  Joseph  a,  l^powa,  attonrsej  for  tlae 
]iedPt<^  estate,  relative  to  tlie  allesed  violatione  at  the  state 
Ho-aeing  Act  at  773,  etc*  Cole    treet,  oaxi  Fz^uaeiseo* 

X  am  accepting  as  trtJUi  tlm  stat^^ente  eontal^d  In  WTm 
Broffnte  letter  dated  October  7,  ld4S,  generally  to  tSie  effeet 
that  no  i^or  alterations  were  luade  to  t!^  tmlldinge  subsei|U€»it 
to  the  yM2>  1905* 


OPIIflQH 

Pleaae  \»  advised  txjat  tlw  provlslona  of  tl^  iitate 
Boasing  Act  oannot  be  eade  ratroeotive  ea^  tJmt  tiie  tiorton 
instate  GcBsp^Lnj  oannct  bo  codr^elled  to  clian^  i^  correct  eKleting 
stx^uctural  conditions  wMch  existed  prior  to  tlie  Ltate  Bmxedx^ 
Act* 

ll©«?eiFer,  ae  to  matters  nld,^  are  inaanitary  or  an  Isisjed- 
iate  Imsard  to  the  health  o£  the  occiipante  o£  tlm  biillditaga,  the 
lepartiaenfc  of  Fvibllc  liealth  has  the  rlglit  to  proceed  with  aoate- 
aumt  unleaa  suoli  existing  conditioae  are  corrected* 

,  Hei^eetfuXly  suteitted. 


CITY  A3!TmSB:i 
Chief  Adjsijaiatretive  office? 
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October  27,    1942, 

SUBJECl :        Is  «  pre-kind«rgarten  or  child  nursery 
psrmlsslble   la  s  First  r^ssldentlsl  ris* 
trlct? 

(Hntlemen : 

This  will  acknowledges  receipt  of  your  request  for  an 
opinloa  as   to  whether  it  la  permissible   to  run  and  operate  a  pre- 
klnderf.arten  or   ciilld  nursery  in  a  J-irst  Residential  District  un- 
der ovir  sonlng  ordinance? 

OPINION. 

In   my  opinion  to  you,  dated  February  15,  1940,  I  indi- 
cated to  you  that  wMle  our  aoning  ordinance  permits  "sehools"  to 
be  oparatsd  in  first  and  second  residential  districts,  it  does  not 
mean  that  any  type  of  institution  which  has  the  naiae  ^school"  at- 
tached to  it  comes  witiiin  the  i&eaning  of  this  ordinance.   I  there 
further  Indicated  to  you  the  character  of  institutions  which  could 
cooM  within  the  term  "school"  as  that  tera  is  used  in  connection 
with  uses  peraltted  in  Residential  t^istrlcts. 

In  further  elaboration  of  this  opinion,  you  now  ask 
whether  a  prc-kindergarten  or  child  nursery  {which  caters  to  chil- 
dren two  or  three  years  old)  could  be  £o  classified  as  a  ''school" 
under  the  zoning  ordinance. 

As  no  such  institution  is  operated  itnder  the  Jurisdic- 
tion of  the  Board  of  Education  of  San  FranciscOj  or  the  State  of 
California,  or  any  agency  thereof  in  this  coaBsunity,  the  only  pos- 
sible {^rounds  upon  which  the  operator  of  a  pre -kindergarten  or 
child  nursery  could  even  assert  to  be  operating  a  ''school**  under 
ay  opinion  of  February  15,  1940,  would  be  that  it  was  "an  insti- 
tute of  learning,  attendance  at  which  would  satisfy  the  compulsory 
education  laws  of  the  t«te  of  California. 

The  answer  to  this,  however,  is  that  the  youngest  pupils 
our  state  "school  system"  permits  of,  as  a  part  of  its  education  pro- 
gran,  are  pupils  4-1/2  to  4  years,  9  sionths  old,  under  the  provi- 
sions of  sections  3.110  and  3.142  of  the  School  Code  of  the  state  of 
Cfflitornia.   I^owhere  in  oiir  School  Code  is  there  any  provision  for 
pre-klndePc^-arten  or  child  nurseries  for  children  froai  two  to  three 
years  of  age. 

Therefore,  such  pre-klnderasrteia  or  child  nurseries 

(for  children  from  two  to  three  years  of  Oi^e)   cannot  be  considered 

as  "schools"  under  the  provisions  of  our  sonlng  ordinance  -  hence, 

cannot  be  conducted  or  operated  in  omt   First  Residential  Districts . 

Respectfully  submitted. 


CVIY   PLAHKIM  COIBIISSIOH 

#9  City  Attorney. 


3432 


October  28,   1042 • 


SUBOJ.CTj      Iii  lie,   Co^p«neatloa  of   ln«poctora 

of  -Municipal  ilsilwey. 


D«&r  Gtrsj 

I  mve  your  request  that    I  advise  you  as  to  the  proper 
salery  to  Ibe  paid  to  Inspeotore  of  tii«  MuniGlpal  aailway,   eepec- 
ially  in  view  of  ti:.e  st&nd&rcliz&tion  of  »«l&rie«  wiiicii  beca:i:e 
effective  befcare  tia©  beginniiig  of  tLe  present  fise&l  yetir, 

OPIIilOK 


The  gfil&ries  of  tne  «#v»»U.  officers  and  employ  ees  of 
San  p'r&ricisco  were  8tand&r<3.ia«d,in  aceordfence  with  trie  provisl  ::!n 
of  Section  151  of  the  Cnartor,   prior  to  ti.e  corraiionce-neat  of  the 
present  f iaoel  year,        Jjaapectore  of  ti.e  liuaicipal  Railway  are 
classified  &e  folloars,  tixe  several  ai^ounts  mentioiied  beir.^  tl^ 
iaoutLly  rate  vf  co^apensat^oat 

For  too  first  year  of  service,  #165»00; 

For  the  secoiid  year  of  sei'vioe,   |-l?o.OO; 

For  tl'iS  tiiird  ;/ear  of  service,   ^  185 .00) 

For  tbe  fotirtii  year  rjf  service,   |195,00| 

For  tbe  fifth  year  of  service,  I200.D0, 


vldes  t 


Geetion  5  of  th.e  Salary  Standard! xat ion  ordinance  pro-> 


■Enployeea  le{]&lly  occupyia,_;  positions  in  the  followins 
elassificaticus,  desiijnated  by  U.e  Civil  Service  Coi»i.ii8  8ion, 
shall  receive  cOiansneing  July  1,  1942,  those  salarios  aud 
wages  set  forth  in  tae  annual  bud^^et  as  recosanended  by  the 
iiayor  and  acoptod  by  tliC  tio&rd  of  Supervisors  for  tue 
fiscal  ^Q&p   1942-1S43  ;•■  >  «-" 

The  sa^s*  ordinance,  in  Section  5,  pjPCTides  m»   follows » 

"limployees  wixo  ere  prumuted  to  iii^jher  cltissifir  "'  b 
Stall  enter  such  promotive  clRssifications  at  the  e  ..   g© 
rate  fixed  for  such  class  if  ic^it.oua  In  the  schedule  of 
coBpensatiorxs  herein  coutained,  provided,  aowever,  tLfet  if 
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fta  appointee  to  «  promotive   position  l\&d,   ixi  hit   foTu\ev 
clessiflcation,  received  th€  equlv&ieirit  or  ;iiora  ti.&n  th« 
entrance  salary  i^rovlded  in  this   ordinance  for  such  pro* 
notiv©  posltior,,   such  appoiatee  shall  eriter  aueh  promotive 
clfeas  at  tiuat  sclary  fixed   in  the  schedule  ol  co^.penaatione, 
for  such  proraotlve  clasaillcation,  wiiicli.  Is  In  laraedlate 
excess  of  the  salary  wnich  such  eiaployee  received  iar^diately 
prior  to  iiis  itppointiient  to  uuch  proactive  class  if  leatloju" 

fhe  position  of   Inapector  of  the  Jliuilcipal  ivtl iway  i® 
pNmotive  froui  tLat  of  i^latform  «*&iu       rlatform  men  are  mow  pald 
©t  the  rata  of  t'T'.OO  per  day  waich,  under  ordinary  workiriA*  con- 
ditions, would  provide  a  aalary  af  approziaately  between ^130.00 
and  ^laS.OO  per  jtiontii,       Under  th©  provision  above  quoted  frcrj4 
section  5  of  the  Salary  Standardization   Ordinance,   these  e^aployoes 
vBcuia  be  entitled  to  enter  tiae  promotive  elaae  of  inspectors  et  a 
salary  i^iedii-.tely  in  oxce&s  of  tiiOir  ealariee  as  plfetfarrn  men. 
Tills  would  be  approxiisately  |136.00  p^r  month  for  their  f^jrst 
year  of  service. 

True,  you  have  directed  ay  attention  to  the  fact  that, 
wiiea  sojae  of  the  present  inspectors  wer«  p-        ' '.^d  fr        -  ■  fcf  oiraj 
3s»n,   the  wac^es  of  platfons  iaea  did  aot  appx  ..^..u^^te  ^l.^,-j  per 
month,   and  you  ask  if  you  can  |^Xt«  those  inspectors  the  increased 
salary  based  on  the  I-  creased  eemin  :a  of  platforra  aen,       I  have 
noted  carefully  the  lansuBge  of  Section  5  of  the  o.dinance  w^lch 
provides  tl*at  tii*  appointee  shall  enter  such  proi^otive  classifi- 
cation at  that  salary  fixed  in  the  se'        Ig  of  isatioas  for 
such  pro'sotive  position  which  is   In  h.^  ,  „„'Ate  e:v.c^-.   of  the  salary 
'.eh  such  eaaployee  received  JHK.-iediately  l^rlor,  to  his  appoint r-ient. 


eii*t 


I  do  not  tl.ink  it  wtta  the  intent  ioari  of  the  f  rasters  g€ 
the  ordinaiice  that,  of  t«fo  ejapioyees     performing  absolutely  the 
aanjts  work,   the  eaployee  witii  tiie  s^E^^s^i^ost  seniority  in  service 
should  receive  a  lesser  salary  than  the  one  with  less  seniority. 
Ti^ere  is  no  qaestion  but  thi*t  a  plctform  man  promoted  to  the 
position  of  1  tor   is  entitled  to  receive  the  salary  which 

would  be  ianie- ^^y  in  excess  of  his  salary  as  a  platforsa  3»aa, 

Your  Co^iiission  ;:^s  a  rule  that  the  hijshest  salary  must  j^o  to  tlis 
esaployee  with  the  ^rrefctest  seniority  in  service  &a6  Section  161 
of  the  Oi^rtsr,   in  providing  for  the  8tandarQi2at:on  of  salaries, 
takes  into  consideration  the  s  enlority  of  the  personnel  included 
in  each  class.        It   therefore  appears  to  me  frat  there  can  be  no 
vslid  reason  that  an  inspector  »ho  «as  appoi^^itec  to  his   position 
prior  to  the   iiricrease   in  t::©   CG^Tpensetica:.   of  platform  r»n,   &s 
la  tim  .'  t  case,   sho-ild  receive  a  lesser  salary  tbab  tlmt 

being  rcv.-. ,ud  by  thore  promoted  to  the  position  of  inspector 
subsequent  to  the  grant iuj  of  the  increase  In  salary  to  platfora 


Min 


• 


An  iiisp«ctlor:  ef  ttio  Salary  Ordlnarice  for  1942-1943 
shows  that  the  lowest  salary  j^ald  to  an  irispiictor  is  '|105«00 
p^T  isoctli  and  the  salary  schedule  i<, creases  up  to  |200.00  p^^r 
acmth.        In  otLar  words,  there  was  provialoa  sjade  la  tr^e  Salary 
Ordiii&nce  for  iaspectors  as  follsswsi 

6  Inspectors  at  |185.00  per  month; 

2  inspectors  at  |13rj;.00  per  monthj 

5  Inspectors  at  |1S2,00  per  ai.>ntii} 

S  Inspectors  at  |133.00  per  month} 

2  Inspectors  at  |l95,0O  per  raortth} 

IS  Inspectors  at  1 200, 00  p^^r  aonth, 

When  salaries  are  standardized  at  a  certain  amoxint  It 
teeoises  tr^e  duty  of  tii©  Departasnt  aad  tiie  i^o&rd  af  liupervisors 
to  nmke  tJc^  necessary  appropriation  to  -t^eet  the  standardized 
salaries.       Ti^e  aiinual  "budgat  and  appropriation  ordii  ance  for 
t"  9  iunicipel  Hallway  for  tie  current  year  oont&ius  an  iteia  for 
pianaanont  salaries,   to-wit:      Ite^a  So.  265,110.00  for  i»;287,3S6.00. 
I  understand  t£iat  provision   is  contained  in  t*!.ie  item  for  tli© 
payrsent  of  all   inspectors  at  an  araount  of  not   less   than  4185.00 
per  laontJa.       !fher«foi»e,   the  tiiree  conditions  uecessarj^  for  the 
paya»nt  of  the  salaries  i.uye  been  aocoicplished,   i.e.,    (a)  a 
proper  ordizisnce  fixing  the  ealariesi      (b)  tjtte  appropriation  for 
ti^ir  paysjent;      snd   (c)  a  proper  salary  ordiimnce  indicating  the 
salaries  to  be  paid. 

This  bein^  t^je  case,  there  Is  no  question  but  that  tiie 
coxTiponsation  provided  bj  tljo  staridardiaatioa  c?rdir.ance  should  be 
paid. 

If  the  only  question  to  be  considered  Is  whether  those 
tnaptctors  who  *6r«  appointed  before  the  platfor.^  ssen  received 
their  incra&se  in  pay,   would  n<Mr  be  entitled  to  the  additior-ial 
coatpenaatiort  presided  for  Sin  the  standardisation  ordii;ance,   the 
^natter  Ki,-ht  be  handled  under  ti.e  rule  of  yoixr  Gosaialssion  by 
perffiittlua  tJie  Inepactcrs  affected  to  relinqulsii  tixslr  position* 
&n&  be  re-appointed  as  of  t>ie  present  date.       This,  however, 
seeiss  to  me  to  be  rather  in  the  nature  of  a  subterfuge  ^nd  when 
t^s  saiQB  result  can  be  otherwise  legally  accojaplished,  should 
not  be  folloSk'Sd. 

You  are  advlsod  aocordinglj. 

Verj  truly  yours. 


To  trjs   - 

Civil  Service  C<»ggais8ian. 

Copy  to  - 

The  Controller, 

Scott,  Maziager,  Muiiiclpal  fHULlMqr 
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Soverjber  2-   1942, 


SUBJiiCTJ      In  E«,   Lethal  Ity  of  proposed  Ordin&nc« 
Fveezini;  all  £urplii®da  in  Fersonal 
Service  Appi^opriations. 


Dear  Sin 

I  am  In  receipt  of  your  letter  tinder  date  of  October 
50th  wliieh  i»ea<l8  cs  follows  j 

"I  feai  &dvl;:«d  by  ti:..©  Clerk  of  tue  iioard  ttiAt  an 
ord :    ■  — e  aKeading  th©  Annual  Appropriation  Or  "    -    ce 
by  .  J  «^  ti9«  sect  to     pr-^vlcUv.t^  for  the  diai:. .         ^  n  i 

of  surplaaes   in  personal  se-'-vice  appropriations,   io 
not    in  pr        -    forra,        I  would  sppreclfto  your  advisirig 
3je,    in  w:  „,   of  your  opinions  as  to  ??iiy  tr.ls  doeiuaent 

is  not  in  proper  foriH}  in  addition  aiaj  I  respectfully 
request  tnat  you  |«"opare  this  legislation  in  such  form 
as  will    neet  yfcur  approval. 

"As   this   matter  .  o;.    "^^.■:i  t,,.  ..■;  b;y   our  i*in««r*.co 

C^BBalttee  end  is  up  for  uctioi;  ia?,    2  would  sluceroly 

appreciate  yovsr  cooperation  by  having  it  reedy  for  laa 
before  2  p.m.,   on  fe'onday*" 


OPHTIOK 


You  ask  rae  to  prepare  ief;ialatijn  w;  ICi;  will  carry 
into  effect  the  proposal  co^  tained  in  Hill  No,   11*46  ftpprcved 
by  the  Pir^ance  Cotscaittee  of  the  board  of  Supervisors  at  its 
jseetliig  of  October  29th,        I  fail  to  see  how  any  sticn  legls- 
iatiou  can  be  passed  for  two  roe « oust 

(1)     Shen  taeBoard  :  ixv  c.ealt   -^Ith  its  annual  appropria- 
tion ordiimnoe   It  i^na  £ctualij'  oviiaustac  its  power  in  dealing 
furtiier  with  it  for  the  annual  appropriation  ordinance  becomes 
the  basis  of  financial  prococ-;ure  for  the  city  during  the  fiscal 
year  for  wiicii  it  was  adapted.       Therefore,   to  ?Mddle  with,  it 
during  the  year  would  not  be  proper  and.   In  ay  opinion,  would 
be   illec^l.        The  purport   of  your  ordinance  would  be  to  freeze 
any  surplus  that  any  depfartiaont  had  arisin<;  from  a   sftvlrig  in 
the  personnel.       To  ray  knowiedije  it  j>aB  bean  the  practice  for 
jH«ny  years  for  ti.e  Police  and  Fire  I«part;^i0ats  to  mak;e  savings 
in  their  psrso;  nel  allowances  and,   if  tiiat  surplus  ean  be 
acquired,    it  can  be  used  for  ti.e  purchase  of  ©quipaent  or  other 
expenses  outside  the  personnel  incurred  by  the  Departtaent. 
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(2)      I  AirtLer  cix^ct  your  attention  to  Section  77 
or  tu«  Ci^«rt«r  wiiicii  provldooj 

"cai  request  of  &  depertment  head  and  approval  by 
the  chief  atSministriitive    officer,  'ooara  or  cosimisslon, 
reKp<9ctivel7,   and  on  tx.'e  author  I Z''  '  "  "   tre   c  " "    r^ 

funds  appropriated 'for  a  ai^cITic,  .  .  ol  s"  .  .  .  -tiont 
wtiicii  becaiae  siirplua  3»y  be  transferred  and  used  for  anotir>er 
tpeciflo   .  ?-  wituin   th.o   depart:«e:.t.        The  controller 

•hall  pre...  ^-J.  tt.e  .'iethod  to  i3<^  usad  in  taaking  j>ay:2©nts  for 
lr.ter-dOi)«rt;mntal  se -.•vices," 

You  iifive  presonally  advised  mia  tbat  tbe  pro;  oaed 
ietUslation  was  a£;reo»ble  to  tLe  Controller  &.n&   1  kriow  tasfc 
it  haa  been  Ms  usyal  practice, when  &a.  Iriter-aep&rt^jisijtal 
transfer  Is  rsqaeateu,   to  obtcin  ti;e   peralasioii  's^f  tae  Board 
of  SuiBrvieors  by  way  of  a  re->ttppropri©tloi^    jrdiriance  approving 
the  transfer.        However,   this   is  .;-.Gr©ly  a  rule  of  tie  Cantroller 
arid  ta   not  bi/idlia^  on  iiia  nor  would  it  bo  biudins  upon  hia 
successor  (and  I  hope   be  w!,ll  have  no  aaccesfior  for  a  5:roat 
nua&er  of  years). 

Tharefore,    I  asi  of  the  opinion  tiiat  ttie  proposed 
l©ti;i8iation   is    In  conflict  wltb  Stsctlan  77  of   I'oa  Cnartjr, 
I  as  aiadful  of  t.j.9  provislone   of  Section  80  of  the  Oi:iarter 
which  per?3it«  the  Bo&rd  of  iuperviaora,  at  the  laat  Meeting 
in  &ny  sioatL.,   to  aiake  an  appropriation  out  of   s^^rplua.       However, 
this  can  be  laad©  only  ok  tr.o  r®oos»aeadatlon  of  x,h9  ^hiftf 
ftdsviiiistrative    officer,   or  Boer^  o?  Confenleelon  or  elective 
officer  c  ncerned  and  only  upon  tue  subaiasion  of  a  supple?aental 
budget  estimate  submitted  by  tUe  kayor. 

To  addpt  tbe  propos«sd  ie£;laiation  contained  in  Bill 
No,   1946  woiild  take  this  power  awtiy  irom  the  Chief  Adwlniatrative 
Ofiicer,  board,   co.'&nifi«io>i  or  elective  officer  ajKl  also  provent 
the  Ai&yor  frora  reoojaawndiug  any  such  appropriation.        Therefore, 
I  am  of  the   opinion  that  the  ordinance  is    illegal. 

You  aak  sae  to  epx^rovo   it   as  to  form.       The  form  of 
en  ordlnahce  mine  to  its  legality,       Tiisrefcre,    I  cfennot  L'ive 
approval  to  Bill  i»o«  1346  axid  L«jr©with  return  you  the  bill 
ment  lotted, 

Hespectfully  submitted. 


O  xJ.  i       t^  i   ■     /ii  Hi..  I 


To  - 

Supervisor  liftepi%i« 


ill 
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HoTG^er  5,  1942, 


SU&JEiiX:      In  H^^  Agrti«a»nt  erfective  April 
7,   1937,  bet«re«in  Z&xi  FTancisco 

.f-t«r  i:;«pitrtKerit  and  Division  of 

aigiswftys  of  ti.e  St&te  or  Cftlifornle. 

D«ttr  Sirs 

I  I'.-avQ  your  letter  ia  k:.Ic:i  you  direct  .-ay  ettor^tlori 
to  tii©  fact  that  on  NGveiober  2,   I^jSG,   the  £>^if;  Frcr  clsco  '.-«iter 
Jjepsivt-ent,  thro^Jn  th,«  i4&i>fi,2©r  of  Utiliti«»,  entorod  into  a 
contract  with  tm  Division  of  itl^;i'iwaya  of  th«  Stat«  of  C&lifomift 
to  4o  the  follow  ivi|i  work: 

"(a)   Co.'-- t  fence  and  pl&iit  ii«^o  elon^;;  east 

lXn#  of  ii«v?  i-J  y, 

"(b)   woi.struct  fence  aion.ti  west  line  of  new  iii,;hwt5y« 

"(c)  Koja'iv©  City's  small  water  pipes  end  st&ndpipes 
f ro  .  portion  of  nev  xiii.;h«i&y  and  relocate  s&qm* 

"(d)  Relocate  sisall  water  seiTrloe  pipe  across  new 
hlgtaray  and  provide  6"  easlii^  for  a&s«. 

"(e)   Relocate  existii^g  telephone  pole  end  provide 
additional  pole  for  City's  telephone  liriee. 

"The  Vervdor  agrees  to  do  all  i-iatiner  of  tlxinga 
neoeeaary  ia  the  preaiees  for  a  eoi^plete  Job  fcsr  the 
euffi  of  I1155.00,'' 


You  ask  the  followiiig  qtiestlout 

"l.     iiay  a  department   of  t.fie  City  &iid  Co.iUty  of  San 
Fr&ncieco  coritx^ct  to  perform  services  et  a  fixed  price 
res&rdless  of  ectiial  cost?" 

I  understand  from  hlr.   Eofcart,   Mns^ger  of  trie  San 
Prfinciaeo  water  Depart^aent,  tlat  th9  doling  of  tiie  above    mentioned 
wor^  was   in  cor.uection  witii  tuo  excl<aiige  of  eei^t&iii  propertids 
nfuicii  the  Division  of  hic;aways  desired  for  ti.e  purpose  of  widen* 


.3. 


Ing  th«  s%at«  blgtowfiy  in  froat  of  th«  property  oocupiecl  hj  th» 

B#liaont  pu'Vips,   arid  ti'ist  th«  dolns  af  the  work  was  :fi«rely  &n 
Incident  to  the  excharige  of  properties  and  consisted,   ref'Ily, 
of  coapensetiOR  to  tl.«  T.ftter  pepertuont  for  the  rsrsov&X  of 
c«rtr-in  of  its  fixtur«s  and  equipasent  Hi«d®  nticessary  by  tiie 
occupation  by  t-e  St«.te  of  certs  in  properties  owned  by  th© 
ittStt^r  I.ept»rtint.nt, 

Under  these  couditicriS   it  appears  to    ne  ti.at  tii«  work 
to  bo  don©  was  not  an  l;:,d.ep«ir.d©nt  cottract  but  was  tied  in 
absolutely  «lth  the  exchange  of  propertlsa  and  therefore,   if  the 
authority  was  given  for  trie  exe^ifin-e  of  the  propertisa,    it  wfia 
proper  to  asake  tnis  «o-CjalIed  service  agreexasnt  fe  part  ^.f   tii© 
exchange  &Qree-mnt,       Therefore,    I  beliiivo  ta&t  the  Water 
t«partri!«nt  was   jiistif led  in  entoring  Into   the  agreestant  aaantioned. 

Tij*  agreesoent  apeaka  for  Itself.       Tr.e  city  fe.?j;reed  to 

do  all  tu©  ^:>rk  3!!©ntiO:  ed  for  t>- of  C>1155,00.        In  the 

particular  e^reer^nt  you  have  a^  dd  to  ;ae  there  was  nothina 

said  to  tae  effect  thet  the  work  was  to  be  done  «t  cost  or  ti^iat 
any  refund  was  to  be  nade  if  tl<e   cost  of  tije  work  did  not  equal 
ti4«  anjount  to  bo  paid  for  it.        I  iiave  inqiiired  fro.j.  .^r.  ickart, 
and  lie  inforsae  sie,   tiiat  tiaia  xaust  ij&ve  bean  tr^e  ttmerat&ndiiig 
with  the  division     f  '  '        "       for  t':e  reason  thet  no  daaiaisd 
fcaa  ever  been  isade  up-..  .  aimrt.-.ir.nt  for  any  refiind.       Since 

no  dejsand  baa  been  :aad«  upon  the  city  for  ti^e  reftxnd  of  $2!^,93, 
the  a.-souTit  by  w;.ich  th©  e^iount  paid  exceed,  d  tr.e   cost  of  tm 
*ork,    I  asft  of  the  opinlor.  t;;at  tr*e  V028.9O  should  be  retained 
by  the  city. 

Tou  ask  ttiA  further  quest  ion  t 

"Ass-.iiTiin,;:  that   the  actual  cost  exceeded  tl^e  contract 
price  tiion  v.'culd  t.-.e  *v&ter  lepartr^snt  be  cr;tltled  to 
claim  the  amount   of  the  excess  froia  tiic  State   in  addition 
to  the  ©or  tract  price?" 

This  f&ot  did  not  exiat  tnd  therefore  there  Is  ao 
necessity  of  determining  thia  qaeation. 

However,  I  aay  state  thst,  in  the  future  it  would  ba 
saffcr  for  the  city  to  eitiier  protect  It  self  by  a  f  Ina  bid  for 
the  doins  of  the  work  or  to  provide  in  the  agree^^nt  that  if 
the  work  exceeded  the  anticip&ted  cost,  the  eity  would  be  re- 
irab".a»aed  over  and  above  the  asoiait  agreed  to  be  j;>aid. 


Veiry  truly  yours. 


#1 


To  - 

Ti-ie  controller 

Copv   to  - 


GlTiC  ATTJiithY, 


3435 


Koveatoer  10,   1942. 


SUBJECT  t      In  Ke,   Tliae  for  Appeal  to 
Boftrd  of  revolt  App^&la, 


Deer  Sirsj 


You  l\avo  directed  xrj  ftt  tent  ion  to  a  letter  atidressefi 
to  your  Bfi^upd  under  date  of  Hov©Kft>er  2,   1942,  by  aene  K.   ^miker, 
Chairasan  of  tJ.e  Board  of  Directora  of  tite  Presidio  I-lll  tici  ooi. 
In  regard  to  an  appeitl  teken  from  the  act  ion  of  jorir  I>oard  la 
denyliig  e  hearing  on  the  application  of  the  Freaidio  Hill  School 
for  ft  peralt  to  conduct  a  n-ursery  klnde:sai*t©"  et  70  c  wealth 

ATffiiue  In  this  city.       You  recite  l&riofly  ti-«  f«ct  tli:^    .  . 
Axii^uet  13,   1942,   tKe  Director  of  Piibllc  He&ltii  granted  the  appli- 
cation of  tiie  Presidio  iiill  Sci.ool  for  a  paraiit  to  co.duct  a 
nursery  aehool  at  70  Coir>.r»oriwealUi.  Avea\*B  and  siade  ag  a  cuiiditioa 
to  the  granting  of  the  persiit  tisat  tiie  applioant  should  ssake 
eertein  repairs  arid  changee  In  trie  fculldinfi;  in  wiiicli  the  sc^iool 
was  to  be  co-id  *cted» 

You  also   Ktat©  ti;-At  thereafter  on©  Schneider  filed 
with  your  Board  iiis  appeal  froza  tbe  aotlo.i   of  the  i^iroctor  of 
Publie  Health  baslii£j  his  right  to  take  tl-.e  appeal  on  tij©   fact 
t  &L   to  permit  Lad  not  actually  been  ieaued  up  to  th©  tiaw  of 
t.-o  taking  of  the  appeal*       You  furtaer  r«port  t«-&t  during  tiie 
interim  existing?  between  tiie  action  of  tfee  Director  of  Public 
Ileelth  in  grant  iii-j  tbe  perialt  una  the  tii^  of  th&  taking  of  ti:^e 
appeal,  the  applicant  for  tite  permit  !riad,  to  a  large  extetrt, 
eosr^plied  with  tl^j©    conditioue  imposed  by  the  Director  of  Public 
".eiilth  in  regard  to  re-paire  aj.d  feitspations  in  the  building, 
"ion  no*  ask  the  qusstiori  if  tiie  appeal  taken  by  Llr,  Scfcjneider 
was  in  time» 


Q?i}'im 


ftm  Board  of  Sui^ervisore,  for  tr;e  purpose  of  carrying 
out  tiie  pro-vis iiii>-B  of  Cectioa  59  of  t'r.e  c.&rtsr,  adopted  certain 
orditiances  regulatinf^  appeals  and  these  ordinance*     are  now 
reflected  and  eci;teir.ed  in  i^ai^t    III  of  tue  municipal  Code, 
Sectiou  3  of  t^.e  Cede  provides  ae  folloirat 

*Sec«  St       Appeals  to  the  ^ioard  of  if»ori»it  Appeals 

shall  be  te^&a  witiiin  ton  (10)  days  froji  the  aakl.-^ 

or  entry  of  the  order  or  decision  froa  ws-iicii  t;ie  appeal 

Is   taken.... ••••••«" 


.2- 


The  auecee- '  ■  £Kiction»   of  ti:e  Code   set  for-tL  the 

proceedinga  Tor  ti\e   v  r;  ol  eai  sppeal  enc  Tor  tb©  iiearirig  of 

tlie  sams.       Section  30  of  the  s&-:-.«  i:^Tii    f  tiie  Cod©  ppovidea 
as  follows  3 

"Ssc*  50<     On  tb«  l«su&nc«f  denial  or  roTOCfttlan 

of  &nj  p«mit,  any  applicfent  far  a  per-s-.it  wi.o  is  dsiiled 
sucii  peritilt  or  any  peraitiee  sfiios©  periait   is  ordered 
VQVOked,   or  sny  t>«rson  who  &9&:rm  thst  iila  i^.terest  ar 
prorssrty,   or  that  tJi©  r;«nerttl  pfuS)lic   Interest  »111  b@ 
fidvsi'sely  affected  ft©  tr«  r«avat  of  opar&tioj^  autLorlaed 
by  or  under  «ay  p«nalt  jr&nted  or  issued,   or  ti^   trftnefar 
thereof,  lasty  appeal  to  tr..©  Dostrd  of  F^^r.rdt  Ap!;eala, 
Such  appcsl  aiiall  ba  in  writin::;,  arid  sb&ll  be  filed  witb. 
til©  Board  of  ^eralt  Appeals  not   later  thmx  ten  (10)  d&ya 
after  tho  action  of  tiie  departaffint  froa  vhicli  tae  appeal 
Is  t&kea." 

It  ap^^eare  to  m©  trj^t  the  i&.nrn&£;o  of  th«  ordinance 
•Ldoptad  by  t'OB  iioard  of  i^upervisors  re^ulatiiig  the  taking  of 
■m  appea:!  from  th«  action  of  any  dep&rtr^ont,  provides  tli&t  tly» 
appeal  ssuat  be  taiien  withiii  t©;     '  "^         ti:©  date  of  t!j«  ord«r 

of  the  dapartaaont  granting  or  i....,  .  .,,  v  ..  parmlt,  *o  hold 
otherwise  would  be  to  Ixold  tl;at,  if  certain  c^^iditioita  were 
imposed  bj  tit©  depar'  -la,:  ti*e  persjjit,  tLe  a.  pi  leant 

3JlG--t   ce  allowed  to  ^,   ,^^^    all  ti^ese  ecr.dltiona  at  c^ari- 

aiderabl®  ^j^pense  to  Maself ,  tiJtn  have  tks  pez^^t  Isstied, 
and  the  appeal  al4;ht  b©  taken  at   the  e^^lratio:;  of  ten  daya 
froai  the  actual   iesuanco   sf  tL©  penait,       Thia  •ajidovbtsdly 
noiuLd  be  x^mfair* 

If  tb-ose  prot&etLnQ  agalti^t  tlie  graxi^ting  of  the  ^opt&it 
wera  agAinst  the  grant ini,;  of  it  under  any  couditiona,  or  if  they 
were  a,:         t  tbe  art  of  it  under     tl^e  conditiona  issposed  by 

tbe  z^'  - -^-:^  poneTp   u.-u.   ifere  fully  advised  of  tl^e  ceciaiori  of 
ttie  grantir.:;  power  end  siK>uld  not  be  pei-mltted  to  alios  the 
applicant   to  coaply  witJa  tlie  direetioaa  of  the  grantirig  pernor 
ei-.d   then  protest  e£;ainst  t'cm  extant iii^i;  of  the  permit. 

You  are  tl:ierefore  advlaed  tiiat  under  the  provlaiona  of 
Seotiona  a  and  50  of  ?art   III  of  ti.e  Municipal  Code,   tke  ti»e  for 
ttke  taking  of  an  appeal  mist  b©  witiriin  ten  days  froT*  ti^e  iasuance 
of  tlie  or«tor  <:£  ti^e  grant izx;  power  for  tl.e  grarstia^  or  denial  of 
a  permit,   and  not  tr-.m  the  actual   issuance  of  said  per^.it. 

M-^  Very  truly  yours, 

a^rrmmmz 


To  ti..e  - 

Board  of  Permit  App^&la* 


5456 

Hoveafoer  12,  1942 

StJBJECT:     Cryatal  Sprln.^s  Fixollc  Golf  Oourao  Leaa©- 
Collectlcn  of  Rents* 

Pftar  Sir: 

On  SloveJBbcr  10,  1942  you  adoreased  a  letter  to  me  asking 
If  you  could  properly  collect  a  balance  for  I'ont  du«  from  Crystal 
Springs  Public  Golf  Course,  lac.  under  the  tersas  ox'  that  corpora- 
tion's lease  with  the  City,  which  leas©  is  dated  Au,yuat  1,  1S3B, 

QPINIOM 

ttie  lease  above  referre<i  to  was  for  the  occupancy  and  use 
of  the  Cryistal  Springs  Jolf  Course  in  San  Mateo  County.     The  term  was 
ten  years  on  a  ,^r&duated  montlily  rental  and  provided  under  paragraph 
5  that  lessee  would  supply  a  surety  >>ond  in  the  amount   of  ^2500  In- 
deianifylni;;  the  City  a,:ainst  damage  to  juildintis  and  for  paymeat  of 
rent.     Thm  following  sentence  is  the  last  in  the  para^aph  referred 
tot 

"In  the  event  of  canoellMtion  of  this  lease  for  default  or 
breach  as  hereinafter  provided,   the  said  hond,   to  the  extent 
necosaary  to  make  ^jood  any  ooli  nation  of  the  Lesaoe  under  tJiis 
le&se,   shall  Iruiediately  becoao  payable  to  the  City  without 
rocoxirse,  and  the  Lessee  shall  not  l>c  liable  for  any  further 
rental  in  addition  to  the  asaovint  payable  under  said  bond." 

Facts  sustaining  the  Svatecient   that  due  to  wsr  conditions 
it  was  Isipoaaible  for  the  lessee,   or  any  other  flrr>  or  Individual 
to  opera t«  Crystal  tprinijs  iiolf  Course  and  be  able  to  pay  the  rent 
provided  for  under  the  lease,  were  subitiitted  to  the  PudHc  T'tllities 
CoEiiaission  and  the  Finance  Cosirrjittee  of  the  Board  of  Supervisors, 
Hie  latter,  properly  pas  ed  a  resolution  in  view  of   tSie  circumstances, 
caaoellntj   the  lease  as  of  Au{;ust  51,  1942, 

This  office  proceeded  to  and  did  collect  from  ?few  York 
Casualty  Cceipatxy  ^he   sum  of  ^2500  due  vmder  the  bond  above  referred 
to.     This  a\m.  was  turned  over  to  the  Controller  on  siOptenfoer  19,  1942, 

In  view  of  the  language  quoted  frcsa  paragraph  3  of   the 
lease,  it  is  siy  opinion  that  the  City  having  collected  the  full  amount 
of  the  bond,   that  the  language  eaployed  to  the  effect  tl^iat  "the  Lessee 
shall  not  be  liable  for  any  further  rental  in  addition  to  the  amount 
payable  under  the  bond**  precludes   the  city  from  collecting  any  out- 
standing balance  of  I'ent  dus  xindor  the  lease.     In  short,  the  specific 
provl«ion  that  liability  for  the  rent  accumulated  would  be  limited  to 
the  siiiount  of  ^^2500  transcends  tho  general  provision  of  the  lease  as 
to  paytaents  of  rental. 

Yours  truly. 

To-  CrK  ATTORNir 

Acting  Director,  Bureau  of 
Delinquent  i  cvenxj*  Collootion 

(2) 


3437 


KOTCJBber  12  >    1942, 


SUBJECT:       'iftxes  erroaeousl^  deducted   ivom 
CftaJa  Bond  of  Adsinietr«trlx. 

Dear  clr: 

XoM   have  eubr.itted  a  verified  petition  filad  with  you  which 
racltes  tixftt  on  Teceater  lo,  19S7,  the  iiuperlor  Court  ordered  tlfct 
the  administratrix^  la  the  inatter  of  the  estate  of  leaac  r^«  Klopetock^ 
deceased  (Superior  Court  #64708),  deposit  a  cash  hond  In  the  siaa  of 
1260.00  upon  qualifying  aa  sueh}   that  on  r ©ptembsr  10,  1942,  Judge 
frarJclln  A.  Jriffln  made  an  order  dlrectliia,  the  countj  dark  to  re- 
turn eald  auBi  to  petitioner,  aad  Judge  Frank  T.  I>«a8y  made  an  order 
directing  the  controller  azal  treasurer  of  the  City  and  County  of  c;an 
Irancleco  to  turn  over  eaia  sum  to  petitioner?  thet  upon  pre menta- 
tion of  said  order  to  the  treasurer,  petitioner  w«b  Informed  there 
waa  available  In  ^elc  deposit  fioid  only  the  suai  of  #211«81,  t^^e  dif- 
ference of  5^^S8.1S  having  be^n   charged  as  per sorial  property  taxee  for 
tLe  years  1953, 193d,  1940,  1941  and  1942;  and   ttat  said  taxes  were 
computed  at  the  county  rate,  whereas,  under  the  opinion  of  the  city 
attorney  of  Warch  26,   1941,  they  should  have  beeii  c  offiputcd  at  the 
rate  applied  to  solveat  credits  and  only  ti^e  sua  of  ^i.Sl  charged 
for  said  perle-^.^ 

You  request  an  opinion  as  to  whether  or  not  the  difference 
between  the  county  rate  and  solvent  credit  rate  charged  for  the  years 
1938  and  1939,  as  well  as  lor  the  years  1940,  1941  and  194S,  may  te 
paid  to  petitioner  pursuant  to  said  court  order  In  view  of  Section 
6097  of  the  Revenue  and  Taxation  Code  wiilch  provides  tViat  no  order 
for  a  ref lAnd  may  he  made  by  the  board  of  Supsrvisors  except  on  a 
claim  verified  by  the  person  who  paid  the  tax  and  filed  within  three 
J9UTB   after  ««iclng  of  the  payment  sought  to  be  refunded. 

opiaioa. 

If  petitioner  were  held  to  be  the  ^person  who  paid  the  ta>," 
withiu  the  meaning  of  said  Section  5097  of  the  hevecue  and  luxation 
Code,  the  Board  of  Supervisors  would  be  without  po»fer  to  order  a  re- 
fimd  of  said  difference  charged  for  the  years  1938  and  1939,  by  reason 
of  the  llBiltatlon  In  said  section  5097  (based  on  former  Political  Code 
Section  3804 J  pBrrin   v.  Eoaeycutt,  144  Cel.  37,  77  ■,  776). 

To  r^t^&rck   said  erroneously  and  Illegally  collected  taxes  as 
paid  by  petitioner  is,  however,  to  Ignore  the  2*act  that  the  deposit 
In  question  was  In  the  custody  of  the  law.   It  was  deposited  In  lieu 
of  an  \andertaiclng  In  a  probate  matter  (C.  C.  F.  Sec,  1054a >  Probate 
Code  Section  641}.   After  being  pa5.d  to  the  clerk  It  was  deposited 


"with  the  county  treasurer  to  be  held  by  Ms  subject  to  the  ord«r 
of  tJie  court"    (c.  C.   ?.  Jsectlon  573).       Section  188  of   the  Cotie  of 
Civil   Procedure  provides   that  when  any  moaej  so  deposited  ia  to  be 
wlthiirawK  or  paid  out,   the  order  directing  aueh  payment  or  with- 
drawal shfi.ll  require  the  auditor  to  draw  hie  Karrant  therefor  and 
the  treasurer  to  p&y  the  «ame. 

Fropertj  in  cufetodift  l&f^is,  aot  baiag  •st^spt  under  the  lawa 
of  the  United  Stat«s  or  of  tEIeatate,   ia  subject  to  taxation  \mder 
the  fiev^aue  And   fexatlon  Code   {K®v«  &  Ta>   CocJ©,   section  201. ) 
See  also   People  v,   Lardner^     30  Cal,   242,    and  note  in  L,  R,  A.  1915 
1.  211).  *■  ' 

C'ooley  on  Tajtation,   4th  Fd,  Vol.  3,   p*  S624,   aayes 

"Stwidtlae©  the   state  taay  have  la  its  own  hands 
the  aeans  of  « niox-ei/it;    the  tax,   without  call- 
ing upon  anyone,  as  «bere  it  takes   the  salerios 
of  Its  own  officers,   or  any  fund  or  auti  of  noney 
in  its  own  treasury  to  be  paid  to  iaalviduals j 
In  «hich  case,  under  appropriate  leglslatioa, 
the  tsjc  may  bo  dedueted  before  puyx^ent  ia  maae*^ 

lections  2903  and  2914  of  the  Revenue  k  'vajtatlon  Oodo  appear 
to  permit  t'ediictioiu;  at  ^zo  Auljiorlaed  rait*,  the  rale  for  solvent 
credits  in  this  ease  (Rev,  c,  laas  Code  2l**3}.  iuy  asiount  .In  excesa 
of  that  authorised  by  statute  raay,  howovtar,  be  wJlttidrawc  froia  the 
custody  of  the  treaa-orflr  only  ia  accordance  with  the  orc^ar  of  the 
court;  and.  If  M(llihdi*a*-:n  -ffltrioui:.  st-ilutory  authority  therissfor  or 
pursuant  to  duch  an  order,  stu.^t  be  restored  to  the  cuatody  of  the 
law. 

Furtheraore,  ndiile   tie  deposit  1»  in  tho  custody  of  the 
lav  and  i^  t-io  treasury  of  the  state  or  its  political  subdivision, 
«ay  deductions  of  ti.c  tjrp*  hereiii  ucder   con»ld©re.tion  must  be  re- 
garded as  payments  aric  collections  by   tailing  officials,  not  as  i>tty- 
ments  by  the  ori«sins.l  aspofcltcr. 

Cooley  on  laxfetion,   4th  Ed.   Vol.  3,   p.  2501,    says: 

"A  generiii  right  exlcta  iu  tim  etute  to  j-efui'id 
sny  tax  collected  for  ita  purposea,  and  a  cor- 
respondlii^i  rl|^;ht  probably  axlsts  in  the  coBSRon 
council,  or  other  proper  bo<*rdP,  of  citieu.... 
to  ifjfvkiia  to  li^lvlduaia  any  au&ij  i^ald  by  tnem 
as  corporate  tajes  vMch  ara  foxwid'to  have  been 
wrongfully  exacted,  or  are  believed  to  be,  for 
any  reason,   iueqtiltfeble." 


#3. 

'I'hl6  general  ri^t  may,  or  coMr&e,   be  Halted  hf   stetute; 
but  statutes  such  ea  eaitd  Section  5097  are  ordlnerlly  desii^ned 
for  the  .Aoverataejat  of  eltieens  and  residents  rather  than  the  state, 
and  It  Is  »elX  settled  that  the  etate  la  not  boimd  by  general  worda 
of  a  statute  or  code  provision  which  would  operate  to  trerioh  upon 
Its  Boverel^i^  rights.   Oeneral  language  should  not  be  construed 
to  apply  to  the  government  or  lt&  agencies  unless  expressly  In- 
cluded by  name.   (23  Cal,  Jur.  625;   see  also  Keclaaietlon  plstrlct 
ao»  561  vs»  County  of  Sacrfcaento,  134  CrI.  477TI 

Moreover,  In  Pacific  Coast  v.  vvells,  134  Cal.  471,  tha  t^wpt 
said  Umt  section  3804  of  the  Political  Code,  upon  which  i:ections 
6096  and  5097  of  i.he  Revenue  and  Taxation  Gode  are  based,  was 
remedial  and  should  be  liberally'  construed  to  carry  out  its  intent 
and  object  to  prevent  the  inequitable  retention  of  aoney  by  the 
county,  which  was  Improperly  collected,  aad  to  which  the  county  has 
no  right.  This  case  was  decided,  as  was  aa;ye8  v»  County  of  X<oa,, 
Angeles,  99  Cal,  74,  33  ?ac.  766,  prior  to  the  aaendnasnt  of  i-'ection 
3804  ot   the  Political  Code  which  added  the  limitation,  but  the 
policy  expresaed  in  those  cases  should  be  given  application. 

X  MB  therefore  of  the  opinion  that  said  Section  5097  should 
be  construed  as  inapplicable  where  taxing  officials  are  t he  persona 
wl»3  have  actually  "paid"  the  taxes,  and  seek  an  order  of  the  Board 
of  Supervisors  auU^^orlslng  a  refuid  or  recreuit. 

You  are  accordingly  advised  tiuit  upon  obtaining  the  order 
of  the  Board  of  Supervisors  that  the  erroneously  and  Illegally  col- 
lected taxes  May  be  refunded  to  the  deposit  account,  the  £'U<«  of 
;^£50.00,  lesa  the  ta>  at  the  solvent  credit  rate,  should  be  paid 
to  petitioner  pursuant  to  the  order  of  the  court. 

I.espectfully  submitted. 

City  Attorney, 


to:  Controller. 
#12 


3438 


lloveifibfoi-  13,   1V42, 


SUBJICT:      Freeontfttioit  feo  Registrar  of 
AX'QMoents  to  Voters* 


Do&r  Sin 

This   office  Is   in  r«e«ipt   -f  yowr  p«qu^  st  for  an 
opinion  as  follows t 

"Afctaelaea  hereto  is  a  copy  of  e  letter  from  tbe 
Regletrar  of  Votars  proposlriH  car't&iu  chanties  in  coiuiac* 
ticn  witii  the  iTAiliii/:  of  argaisents  to  voters,       Questions 
were  raised  concernlix^;  pr«>gent  practices  at  (i  recent  hear- 
ing in  my  office, 

"To  help  ae  evaluate  i^t,   Kins^s  ST3^:;f*e«tion»  enc5;  to 
eXear  up  queatiorjs  raised  at  the  iiearlng  referred  to  will 
you  please  advise  me  on  the  following  polntst 

"1,     Do  existing  eJ^iarter  provisluris   (Sec,  183)   rs* 
quire  filing  of  fiill  iruciber  of  copies  of  "ballot  art^ursMants 
25  days  prior  to  electicKi? 

*'2«     May  tiis   Registrar  exercise  any  discretitm  ia 
accepting  token  f  Hinge t 

"3,      Gould  ite.£;istrar  without    CA:*arter  ci.an,;©  or  further 
lejjisiation  require  filing  of  full  iraxaber  26  days  prloi-  to 
election  and  reject  fillrii;  if  requiresient  not  liiet? 

*4»     Could  proposal  by  lir.   King  (letter  of  Oetotoer 
28/42)  bo  put   into  eff4;ct  tiiroiigh  l©£:islation  or  regula- 
tions by  He<;istr&r  witixout  charter  ehan.^ef** 

Letter  of  Casieron  King,  dated  October  28,   1942 x 

"In  relation   to  tbe  question   of  handling  arguments » 
pro  and  con,   on  crjarter  a;';«j  drsierits  arid  otner  aieasui^a  sub- 
mitted to  the  voters,    I  offer  the  following  sugiiestion, 

"Let  all  arguraenta  be  submitted  in  typewritten  f orm 
to  the  Registrar  on  or  before  a  definite  dste  prior  to  the 
election,        i^ac:;-  ar  ■  ■"-^    t   -    -aid  be  s  Ironed  by  so^Tie  actxial 
person,   if  by  an  o;  the  si/jnati^re  of  its  res- 

ponsible officer  stiould  Oe  attacl.ed* 

"ifeith  each  argument  an  appropriate  fee  should  be  paid? 


<J '       *(.  - 
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•0  much  per  page  or  per  tiundr«d  words,  to  cov»r  tij»  astiaiat^Ml 

cost   or  prlr.tlr.t;  ti^«  required  member  of  copies  to  go  to  th« 
voters, 

*Tii«  Hegietrar  chall  cause  tiisse  argxai'sente  to  to© 
printed  in  booklet  faria  (;>©rhap8   soiao  provlsioTi.  for  caps, 
I»«ld->fae6  feiid  ot.i©r  •Kiphasis  to  bs  &t  option  of  person 
titoiittlrsg  e.rs'^mut  —  this   cauld  bo  extended  to  appropriate 
euts  or  graphs. 

"Ttia  advantai;©  of  tills  proceear©  would  b«  th«  saving 
to  the  City  ol"  the  cost  of  ti;.e  cieric&l  force  en^^a^^ed  in 
assesibliiiO  tr^e  various   leaflet  er^^ugisnta  for  mailiu/;  t©  tlie 
voters  t::iat  in  this  preseat  electiori  cost   sosiet^Ung  like 
$30OG. 

"Beside  tiie  advantage  in  simpllfyir^a  tiie  work  of  fene 
Ke,j:istrfir«8   ulfice  tLe  voter  would  get  the  erg^uaents  In 
better  and  aiore  c^iiivenient  iorau" 


Seetion  1S3  of  tie  Cr^rter  reads  as  follows i 

"whenever  any  i^asure  is  required  by  this  oiiarter 
to  be  subnittod  to  the  voters   of  the  city  &n&  coimty  at 
any  election,   the  rSt^istrar  sxj&ll  cause  the  vk  .aeure  or 
policy  to  be  printed  on  sneets  measiaciiis  six  by  nine   incxies, 
and  shall  .-«.il  the   sas^e  witL  a  sample  ballot  to  each  voter, 
at  least  five  days  prior  to  tae  election.        This  prir-ted 
copy  saay  be  attaci^d  to  any  Qt]:;er  si^itter  required  to  be 
prir^ted  and  mailed* 

"with  or  upon  tm  se-aple  ballot  j-iailed  to  each  voter 
parlor  to  a  recall  elect  lor.,  ti.ere  shall  be  transxoltted  the 
SMiasoi.s  for  dei-aaiidiiif;  tiiS  recall  of  tij©   ofiicer  as  set  forth 
In  ti»   recall  petition,   prixited  in  not  more  trjan  tiree 
hundred  words,   and  with  or  upon  the  saaio  ballot  '    r     ^rifited 
statement   of  tue  officer  ia  not  more  tiuin  three  ed 

words   Justli'ying  his  coarse  ia  office, 

"If  the  proposition  be  submitted  ta  the  registered 
voters  upon  an  initiative,   reforendum  or  recall  petition, 
tne  person  filing  said  petition  shall  have  t?i©  ri::iit  to 
present  to  tne   registrar  at  any  tisi©  twenty-five  days  prior 
to  said  election,   copies  of  prir.ted  arguTaents  favoring 
their  petition,  and  the  registrar  shall  not  aece;^  ar^^uiseats 
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favoring  said  petitioii  without  the  epprovBl  of  thoeo  flllriG 
•aid  psttticsi.        If  said  proposition  be  submitted  by  the 
nayor  or  by  tiie  bo&rti  of  supervisors,   or  by  one-third  of 
tr^o  board  of  superviscrs,  titey  sr.sll  have  a  sL-nilar  ri,.;lit  to 
present  copies  of  printed  arf.imenta.       Said  ar^jurttonts,  5  or 
or  against,    sitail  be  printed  and  sJiall  not  exceed  four 
p&S^Sf   six  by  nine   inehes   in  sine,   for  each  propoaitio;;. 
Any  person,   cojamlttee  or  orijaEtleatioTi  opposiiig  the  moaBure, 
policy,  charter  ar;ieudi?»ent,   or  recall  placed  befor©  the 
votera  may  present,    in  like  asanner  and  of  the  sar-i©  f:>rya  and 
slse  and  within  the  B&mtt  time,   printed  arrjiju^nts  opposing 
said  proposltioij.        Copies  of  said  Ar^;um©ntE  s  all  be  de- 
livered to  the  registrar  equal  in  nu/iber  to  five  porcent 
in  excess  of  tn©  total  nuasber  of  registered  voters,       Tlte 
retjistrar  shall  caa.3e  oiie  copy  of  each  of  said  ergujaerita 
to  be  mailed  with  the  copy  of  ttiS  sm&suro  or  the  a-aendiaent • " 

!•  %o\x  will  note  Troa  the  foregoing  third  paragraph  of 

Section  185  ti.at   it  provides  thfet   "the  persons  fillns  scid 
petition  shall  i^avo^  t::—   - '  -^vt  to  present  to  the  registrar  at  any 
time  twer.t'y-f ive   d&js  to  said  election,   copies  of  printed 

arguraents  favoring  tiiair  petition,". 

This   section  does  not  state  that  the  person  filing  tise 
petition  auist  present  it  to  the  Kegistrar  at  any  ti::te  twenty-five 
days  prior  to  the  election,  nor  is  the  word  "simll'*  used  in  a 
njandatory  sense*        It  should  be  particularly  noted  that  tli© 
chjarter  fra^aars  used  tne  expression  "shall  tiaye  t;.',e  ^  r i-^:ht *^ . 

m  SKELLY  l:STAfE  CJ,   v.   3/tN  FRANCISCO.    9  Cal,    (2d)  28, 
in  a  case   involving;  the  question  of  wbetiier  certain  language  was 
Mandatory  or  directory,   the  c  >  irt  Ueld,    in  effect,  that  where  no 
negative  words  are  used  forbidding  tii©  filin;^  oi'  the  notice  after 
tba  time  fixed,   the  language  is  not  mandatory  but  is  directory. 
In  this  connection,  at  pfii;e  o3,   the  court  s&idt 

**i'^  Hutledj^e  v.    Cit^  of  Sureka,    195  Cal,   404   (254 
f«.c.  82),   this  c   ^rt  liptiy  aaid,    'Inhere  is  no  declarstion 
in  the  section  t^iat  its  language  is  mandatory,       TVi©  use 
of  the  woi^  '•eiust"   is  not  tieeessarily  detensinstive  of 
its  mandatory  Import,       Tiie  words   '-'s^^all"  &nd  "Hnast"  are 
frequently  coxiStrued  as  directory  terns.        (Cake  v.    City 
of   Los  Axii;9l&a,   1G4   Cal.   705   (130  Pac.   723);      Feople   v, 
San  Bernardin.       '        ~  ■      '  Jt. ,   62  cal.App.   67   (8i6 

l^'e,   9^dj.)  /^-  rsection  no  negative  ^-^^dg 

forljiddiag;  the   rilin;;   cf   the   nctlce~after  the    tirr^  gjxec?.. 
Sror  is  thR re  'language  importir4;  ari  Tnientlori  to  wlth<iras» 
pover  to  enforce  the  assessnc-nt  follow    .i.j  a  belated  notices.'** 
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In  '  "    •■  ■   ■■"       •  ■.    -  :..j   41  So. 

(lift)   564,    in  .    _    ..-    ,    .       ,    .    -      -.  , .  .  .  uv«   tii« 

rliiht",   the  court  ©aids 

•fii«  act  of  1904   (No.   S6,    p.   156)   provlci««   tir^at  tii© 
judg«»  oX  said  court*   »eti«ll  h&vo  ta©  rliiht,»   ia  cases 
where  the  appellants  erall  Iavq  appeaiecl  to  tae  vposig 
court,  to  tranerer  said  cfeuse  to  ti.e   pv^imT  court,   liisteed 
of  disatiasirif;^  the  sppeal.        If  it  hbd  c>een  tu«   intention 
of  t-ie  lawmakera  ti^&t  ti*  transfer  thus  providea  for  should 
be  obliejatory,  ao  doubt,   taey  would  t\av«  so  ejtprea»9d 
ti>esB»elv«s.       As  tt*  ia«  reada,   it   is   left  to  the   a>und 
dJacretlor;  of  tiae  court  to  traaafer  or  to  dismiss*        In 
tiio  instant  case,  we  tiitnk  the  liitter   is   ti  ©  vrop«>f'  course 
to  be  pxcpsued**' 

From  ttie  foregoing  citations  of  authorities   it  appears 
that  tiie  laniruage  used  in  our  Ciuirter  is  not  •^iandatory  but  la 
directory.        This    -jeans   tisat  it  is   di iS cr a t i oriary  Kitt.  tae  ive£;i»tr&r 
of  Voters  whether  he  desires  to  accept  bellot  argursents  less  tiien 
twenty-five  days  prior  to  an  elect loii«       fhe  tijae  fixed     was 
undoubtedly  limited  for  the  benefit  of  tLe  hegistrar,    so  that  tm 
would  not  be  over-burdened  by  a  last  minute  rush. 

Thus,  argmsents  laey  be  s-abmlttftd  to  tlm  Hegl»ti«j» 
at  any  tias  that  ae   is  willing  to  accept  tJ-.esj  c   risistent  wlfch 
hie  ability  to  asall  txiem  Kitnln  ttiS  required  five  day  period 
provided  in  Section  185. 

2.  I  aj9  inforroed  tiJSt  for  m&nj  yetrs  past  it  has  been 

tue  practice  of  t.i®  Hegiatrar  to  aeeept  token  filings  or,   in 
other  words,   a  batcli  of  several  tho  ij»«Eid  ftrgumerite  wliiftti  would 
b«  cufltostfirily  followed  by  tiie  remainder,   to  be  sent  out  by  the 
Registrar  to  the  voters   in  tlie  ordinary  course  of  events.        It 
appears  to  ase  tij&t  tUe  Kesistr&r  aay  exercise  his  discretion 
with  regard  to  whetx^tjr  token  f  ilijaga  sliall  be  accepted  since, 
if  the  proponents  or  '•    ---zsnts  oX'  a  proposition  should  fail  to 
send  in  a  siifficieat  ■  :c  so  tnat  each  voter  would  rjtve  ut 

least  one,   such  proponents  or  opponents  would  be  the  unly  ones 
who  would  be  injured  by  the  failure, 

S«  I  asi  of   tii«   opinion,    in  connection  with  question 

niiajber  tiriiree,   ti^iat  the  Kegistr&r  at  present  Ix&u  the  power  to 
require  the  filings  twenty-five  days  prioi'  to   the  electioti  and 
he  may  reject  f iliiigs  unless  the  full  number  of  twenty-five 
days  are  ellosed.       This  view  is  in  accordenee  with  lay  answer  t© 
your  question  nuaflser  one  &r«i  involves  the  discretionary  powers 
end  right 8  of  tne  hegistrar. 
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4,  Th«  pfopoeal  submitted  bj  .4r,    Kln^;^   In  his   letter  of 

uctob«r  28*  1^42,    is   one  «!.  ich  would  viol&te  t  e   present  pro- 
visions of  Sootlon  183  of  ti  %  ciharter  sine©  en  outir«ly  new 
schOBse   or  plan  Is   set  up  by  the   process  subimitted  tiy  '/.r,   Kiiag, 
Tr.ererore,   tii©  only  .imiirier  wher«by  the  plan  eubmittefi  by  iir.   King 
could  b«  c&rrisd  into  exTect  is  by  ti:;«  passAg*  of  <i  eh&rtar 


H«»p«ctfully  submittad. 


Chief  Adfflir-istrative  ^--f fleer. 
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l»T«ab«r  I   ,   1948 


Su&jeet:     Collection  of  P»n»ltl«B  ttcerwdrig  prior 
tma  cirt«r  Filing  of   i^etitloa  In  b&ak" 
ruptcy. 

Tbl«  will  ftelmo»l6dg«  receipt  of  jour  request  for  ma  opinion 
reading  as   follows t 

*^Qti  ^eptesaber  30,   1942,   the  ^aak  of  Ai«»rlca> 
Acting  &•  'fruetee  for  ^ftr£,aret  Manwell,   petitioner 
la  bfttiicruptcy,   tiled  on  April  21,  1932,  paid  thft 
ess  of  |89k:*li}  cov@rlii£  delinquent   taxes  end  peiaal- 
tlea  aft  fcllowe: 


fajtee 


Penalties 

Coat 
Interest 


i'otsl 


306. 66 
315.87 

9.70 
60.82 

316.36 

;S64.69 

«eo*63 

«0.6£ 

681.05 

198.70 

12.41 

211.11 

619.23 

7e.93 

S9£.16 

Mock  126^   *  Lot   1 

1940-1941 
1941-194li^ 


Block  1226        Lot  17 

1941-1942 

lotal 

nnynent  of  the  penalties,   coste  and  Interest  In  the  amount 
I7S.93  was  »ade  under  protest  due  to  the  provisions  of  Ciiapter  12« 
section  &7j  of  y»  bankruptcy  Act. 

Kirlll  you  please  advise  ua  whether  or  not  this  section  or 
mK$  other  section  of  the  Bankruptcy  Act  forfeits   the  rii.rht  of  the 
City  and  County   to  collect  penalties,    coet&  aad  interest  on  delin- 
quent ta2.ea  st   Ui«  uate  of  filing  bankruptcy  and  penalties,   coste 
and  interest  accruing  since  tive  date  of  fiUng  banicruptcy  as  called 
for  under  the  revenue  Code  of  the  : tate  of  Cslifornla." 

_.:  «<■■. 

Section  57  j  of  the  Banicruptcy  Act  {XI  y*$.C.A.  Seetlon  93(J) 
reads  as  follows: 
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*D«bts  owin,^;;  to  the  United  ttstes,  a  etait©,  a  counter, 
&  dlatyict,  or  &   municipality  &«  &   p«nalty  or  for- 
feiture eh&ll  not  te  allowed,  except  for  the  arsoimt 
of  the  pecuniary  loss  sustained  by  the  act»  trans- 
feetloa,  or  proceedliig  out  of  %hlcii  the  pen&lts^  or 
forfeltitre  arose,  %ith  reaaoaable  %na  aetual  eoata 
ocoaaiotiad  thereby  and  sxxch   Interest  as  may  have  ae* 
erued  thereon  according  to  the  law." 

'xb»   taxes  referred  to  in  yovir  l©tt«r  becnrae  lleiia  {Bevenue 
*  Taxation  Cod®,  F-ec.  2192),  ^nd  deliriquent  pewaltlee  attached 
(revenue  &  Taxetioa  Code,  qcb,   2617,  2613)  and  beeasie  a  part  of 
the  taxes  {Cnt&den   rlre  Ins,  Aasa.  v.  Jciruison  (Jan»  1941),  42  Cal. 
App.  (2d)  528,  630), prior  to  txu©  fllln,",  of  the  petition  la  bank- 
ruptcy* 

In  r*  ^r.o>--Pov  fi.i-ri  ockton  Co.  (rid  ted  States  v.  State  of 
Calif orain,  et  ^Uj,"luif  r-^J.^ i2d)  fii'rg,  33  Am.  B.  (K,S»)  766,  the 
Clrciiit  Court  of  Appeals,  !ilnth  Circuit,  eald  (pp.  985,984): 

"Since,  urtder  the  Cellfarriia  Iaw,  a  percentage  penal- 
ty for  delln-^uency  is  as  auch  a  part  of  the  tajt  as 
the  principal  amowit  ...  the  lien,  wnich  «iros«  be- 
fore ti-iC  adju<?l€ation,  %&£   sufficiently  broad  to 
support  the  after  accruing  penalties  as  veil  as  the 
taxes  proper.   It  may  be  ecaceded  thsst  section  57 j 
or  the  bankruptcy  Act  (11  U.S. C. A. Sec.  95(j),  pre- 
cludes the  *«lloweuce*  of  J*  cI&Xm   for  p«i:i*.itles,  but 
as  pointed  out  ear-ller,  a-u-^ucicfctiyi.  in   b&ti«iruptcy 
does  not  liffect  a  valid  and  existing  Ilea,  conseqaent- 
ly  «here  a  lien  exists  to  support  a  penalty  at  the 
time  of  adjudication,  section  67j|  does  not  come  into 
operation." 

see  also  I 

Carpenter  v»   Peooles  ;^tj_Llfe  Ins.  Co.    (lv^37) 
10  Cal.  M.   29^,    74   P . TsST  S(557TIl | 


State  of  Calif oriila  v.  aisey. 


9  Gir.  (1936) 


HiscQCk  V,  Verick  B&nk  ,  206  U.  S.  28,  29, 
87  S.  Ct,  6Slj  il  L.  ':d.  945. 

State  of  California  V.  Moore,  9  Cir.  (1937) 
33  red.  (2d)  bC4, 


Said  J^ection  67(j)  vfera   to  debts  owing  by  th«  bwikrupt  and  not 
by  the  truste*.   Attt>T   bftnkruptcy  It  do«»  not  purport   to  exempt  the 
trustee  from  the  operation  of  said  Ilena  or  to  relieve  the  estete  from 
liability  for  the  triistee'a  delinquency,  ( la;  ,^le  v .  i>oteler ,  (CCA. 
9th  Cir).,  100  Fed.  (S3d)  916,  58  Aat.  B.  (li..V.)  71b;  off.  SOS  U,   S. 
67,  94  L.  Id.  78,  60  S.CR.  29,  41  Am,   B.  (?{.£.)  141). 

In  U'Utth&rn  y.  carter,  (Feb.  10,  1942),  IS  Cal.  (2d)  454,  121  Pec. 
(2d)  738,  our  Calil^orula  Supreme  Court  held  that  where  both  the  penal- 
ties ana  tajcee  arc  secured  by  a  liea  ejtistlns  at  the  tiae  of  adjudlea- 
tlon  In  bankruptcy.  Section  57{j)  of  the  Kanicruptc^  Act  does  not  come 
into  operation;  and  that  a  truatee  In  Dankruptc^-  Is  liable  for  the 
penalties  which  aeerue  while  he  la  operating  the  buslneas. 

Section  67(J)  of  the  i&anlcruptcy  Act,  not  being  operative  In  thla 
ease,  doeo  not  preclude  collection  of  cost*  (i  @v.  &  Tsa.,   Code,£ec. 
2621)  or  interest. 

It  la  to  be  noted,  however,  in  State  of  Celifornla  v.  ijlaey,  84 
Fed.  (2d)  802,  that  the  court  said  that  In  the  aoseaee  of  'statutory 
provision  requiring  the  payment  of  interest  on  a  tax,  such  interest 
la  m>t  collectible  under   tirie  law  of  California. 

In  Board  of  Commissioners  o.l  Sweetwater  County  v.  BWBgtfdia 
(CCA .  74  Fed.  (2d)  809,  814,  815,  the  court  said  that  it  la  a  gener- 
al  rule  that  after  an  estate  oi  an  insolvent  has  come   Into  cus todia 
le^ie«  interest  thereafter  accruing  on  claims  against  the  estate  will 
not  be  allowed;  but  where  the  assets  are  sufficient  to  pay  all  cl&iroa 
of  equal  dignity  in  full  with  interest  accruing  during  receiverchlp, 
after  the  costs  of  administration  have  been   provided  lor,  interest 
should  be  allowed  and  paid  on  all  claims. 

You  are  accordingly  advised  tliat  Section  67(J)  of  the  Bai^cruptcy 
Aet  Goes  not  preclude  the  City  and  County  of  sea  irancisco  frsaa  col- 
lecting penalties,  costs  and  interest  on  taxes  delinquent  at  the 
date  of  and  accruing  ainee  the  filing?  of  the  petition  in  bankruptcy 
in  the  watter  of  -viar^-.aret  ^anwell;^  tout  that  the  collection  of  interest 
is  governed  by  the  above  cited  authorities. 

BespectfYilly  eubaitted. 

City  Attorney. 
To»  Controller. 
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9ov«stbdr  27,   1»42. 


SUBJECT*     In  he,  A-iendae tit   af   >->rdiriariC«s 


D«ar  airs: 

X  have  yo\xr  letter  reading  &s  follo«?st 

^YoiiP  opinion  is  doslrefi  es   to  the   le^jftllty  of 
asnending  an  or<3iir.Riic«  by  »n  ordintace  a.ruentllii£;  a  par- 
ticular Biibsoetioa  thereof,  evaa  thouL'iiA  such  sub- 
section is  not  desicnated  iby  &  nu-aber  or  letter. 

"For  the  purpose  of  econo!»y.   It  hss  been  8Ut;gest©d 
thet  gisendiaents  to  the  current  Anrjual  Salary  Ordlnfence 
be  so  K*de.       Section  IS  of  tiie  Cliarter  relfetivo  to 
tiiis  subject  is  quoted,  to-wlt: 

"♦Any  Ordiimnce  may  be  eaenfiofi  by  an  ordlaance 
s-aendirig  the  particular  sections  t'aereof,* 

"An  example  of  such  su.:^sest©<i  aaeodaent  of  a 
natural  subaectior.  is     contained  In  the  lt>4£'»43  Annual 
Salary  ordineiice,  to-wits 

•Section  11  ♦        Police  I^ep&rtynfint 

Bureau  o  f  Inspectors 
Unif  onaed  Force 

**Tim  natural  subsectioxia,   unnus^ered,  are 
•Bureau  of    Inspoctors*   and  »Unifor!?aaid  Force'." 


The   ;a«»tter  of  tro   procedure  for  tLo   i       '■'  >ant   ef  an 
ordinance  le   set  forth  in  Section  13  of  tLe   Ciu.-         ,       Tou 
correctly  quote  frosa  the  section  when  you  sayi 

*Ajiy  ordiiiance  atfsy  be  a2»nded  by  en  ordinance 
amending  the  particular  sections   tiiereof  .* 
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As  Section  13  was  originally  enacted  when  the  present 
Charter  was  adopted  it  provided: 

"Ko  ordinance  sliall  be  amended,  in  whole  or  in 
pert,  unless  esch  3  action  of  rrach  ordin£.nce  he  printed 
in  full  together  with  the  proposed  amendment  or  amend- 
ments thereto  nt  the  time  such  amendtnent  fg  ajnendments 
are  introduced  end  voted  upon." 

To  £6t  awav  from  the  necessity  of  publishing  every 
section  of  an  ordinance  merely  for  the  purpose  of  a;r.ending 
one  uectiOB.,  P.ecticn  13  was  amended  at  the  election  held  in 
November,  1984,  v.hjch  ariendtnent  wap,  ratified  by  the  Lecial-F.ture 
on  January  26';  ly35.   This  amendment  left  it  permissive  to 
amend  any  section  of  an  ordinance  v/ithout  the  recercity  of 
publishing  any  but  the  section  to  be  aimencSed.   Tlie  amendment, 
howevo>-',  did  not  give  any  authority  to  anar^d  ordinances  by 
subsectiuXiS. 

I  quite  agree  with  you  th^t  it  Vtrould  be  a  great 
saving  if  ordinances  could  be  amended  in  subsections.   xlowever, 
aa  I  have  already  said,  this  is  not  poEsible, 

I  have  examlnGd  the  Salary  Ordinance  and  there  are 
many  sections  -  such  as  Section  11  -  wx-ilch  could  bo  split  up 
into  separate  sections.  This  should  be  given  cojiolder-ation 
in  the  preparation  of  the  "alary  Ordinance  for  the  covins 
year  for  tir.evo  is  nothii-:;'  in  the  Charter  which  requires  thiit 
each  depertii-.ent,  cr  even  the  divisions  of  each  department, 
should  be  limited  to  one  section. 


Very  tr'oly  yours. 


CITf  /iTTuR'^FT 


To  tiie   - 

Board  of  Suoervlpors. 
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H9V.   25,    1942 


Subject:  SoX<51«rB»   and  Sailors  Civil  belief  Act  -  - 

Applieatlorx  to  Property  ^there     ereon  in 
aillltary  ;';ervlce  hue   co-tenancy  interest. 


DeAT  Sir  J 

This  will  uckiio^lcd^e  receipt,  ol  your  rtsquast  for  an 
oplniioia  readlnii;  a»  follcws : 

^Mi  sd'flcifcvit  to  secvr©  the  benefits  of  aad 
comply  ».'itii  Article  bQC,  wtfciiori  (2),  of  the 
£:oldler«'  and  S-eilors'  Civil  ielief  Act  of  1940, 
fipproved  by  Con^rttsa  October  17,  K'4C",  hu.s  been 
filed  by  hUi&  Plexotto  Stewart  or  behalf  of  her 
brotiier,  i»bo  *rs  iiiducted  lato  u.e  araied  fore** 
on  ^eu-oary     19,   1942  at  £«»  PraDcisco. 

"while   tbe  ftfflcfcvit  doe«  not  set  forth  the 
nsse  oi  ner  brother,   he  is  believed  to  be  edgm? 
Flexotto,   Mho  has  sn  interest  in  real  property 
as  <^scribed  below, 

"Block  601,   u>t  7 

riexovto,    w©.v&ic«  B. 

Pl»i«LOtt«>,  iT.d^jsir  A,  Its.     1/2 
Fivjxotto,   lidgar  1/4 

Stewart,    kiUiB.  ?•  1/4 

"this  inlorir;ation  was  obtai^^a  i'roa  Uie  1S42 
Aeeetfsment  ao11« 

**T1:i«  afriaavit  states  that  tJ^e  Inductee's 
ability   lo  peiy   liuxBh   is  isiat^riall^  aXfecfeo  by 
reason  of  military  service. 

";n  oplnJon  is  reque!ste«3  aa  to  whether  the 
beiocfits   of    Uim  4..j'orea»eiitioao<i  ;»ct  ixpply  to   the 
entire   sroporty,   or  only  to  the  Inductee's  in- 
terest  therisin. 

'''Xitktts   uill  bo  deliaqu«ut  LQcc^-bev  5th,    IV42, 
tmless  paid  or  ths>  benefits  of   the  Aot  granted," 

OPISIOg. 

Section  600  (SO  U.S.C.&.  App.  Sec.  bOO)  reads  as 
f  ollQ*«a  J 


a^. 


"(1)     The  provisions  of  this   section  »i:i«ll  apply 
«h«n  any  tajcee  or  A£se&ements«   «h«thier  j^enersJ.  or 
8P«eial«    falllrif.^  due  during,  the  perloil  of  allltary 
service  in  respect  of  real  property  owned  ar.3  occu- 
pied for  dwellin;^,   a/iri cultural,   or  buslaeee  pur- 
pose* ty  a  person  in  military  service  or  hia  de- 
pendents  at   ti  e  coaimeace^aent  of  ^Jle  period  of  alli- 
t«r7  service  and  still  so  occupied  by  his  dependents 
or  employees  sere  not  paid, 

"(2}       vvhen  ajay  person  in  military  service,   or  any 
person  in  his  be;ialf,    si*ull  file  Tvith  Ihe  collector  of 
ifejies,   or  other  officer  whose  duty  it  is  to  exil'orce 
the  coil'<jctl:)n  of   ts^xes  or  asBeeaiaents,  an  affidavit 
showing   (a)  that  a  tax  or  asr»e«8:s3ent  b&s  been  asiiessed 
upon  property  ahlch  Is  tl^e   &ubjt  :t  of   tula   sectioti, 
(d)      that   such  tax  or  ageessnient  is  ujipaid,   j^nd   (c) 
ttiftt  by  reason  of   &uch  .-allLt&ry  service  the  aldlity 
of  »uch  person  to  pay  such  tax  or  aasessiinent  la  meter- 
lally  &ffected,   no  sale  of   such  property  shall  be  Hxade 
to  enforce  the  collection  of  such  tax  or  R£sea«went, 
or  siij  procsedlne,  or  action  for  such  purpose  ccsinaenced, 
except  upon  leave  of  court  granted  upon  an  application 
Euide  cherefor  by  such  collector  or  other  officer. 
!ihe  court  thereupon  saay  stay  sucii  proceedln^js  or  such 
sale,   aa  provided  in  chlfc  4c t,   for  h.  period     extendiii^ 
not  more  t!:i?,n  »ir.  tuonthe  after  th«   teraJlnaties  of  the 
period  of  siilltfiry  eervl«.'ft  of  auch  ftraoii. 

"(3)       \«hen  by  law  euch  property  irtf.y  be  sold  or  for- 
feited to  enforce   the  collection  of  auch  tax  or  asseec 
A^nt,    sucli  person  in  nvllltiry  ncrvlce   fc)inll  l.avf    tae 
right  to  reCts^m.  or  coa^ence  an  action  to  r«deea  such 
property,   i»l   aaj    time  not  ltvte<r  then  aix  sonthB  aftor 
the  teralnfatiyn  of   such  service,  but   In  no  case  later 
than  six  wont^TiS  fefter  the  date  «h«n   this  Act  cs4Bft8«JB 
to  be  in  force;  but  this   sr.all  not  be  taken  to  shorten 
aiiy  period,   now  or  hereafter  provided  by   the  laws  of 
any  State  or  Territory  for  such  redesiptlon, 

"(4)       Whenever  any  tax  or  asseasAent  shall  not  be 
paid  wi.en  cue,    such  tax  or  acye^sjr.ont  cue  and  unj'Rid 
shall  bear  Intereet  until  paid  at  the  rate  of  6  per 

fcentui-:  pt^r  wttsiu-s,    »v.v   no  oth«r   po.atilty  or  inter^rv   shall 
be  incurred  by  reason  of  such  nonpayment.        Any  lien  for 
such  unpaid  iuxes  or  aeeessti&ent  shall  al^o  include   such 
interest  tlsereon. 


^3. 


"<5)       Tke  Q^crat&rY  o*   '-Str,    the  S«cr«t«ry  of 
tb.9  N«.vy,   And  til*  fecret&ry  of   i^e  Traasisry  s^&ll 
'T^Bke   provision  Ia-i  euch  -■unr'Jiet-  fes  €ij&cii  «xy  deisjB  ap- 
propriate lor  iils  respective  oepartiseat^    to  Inoure 
th9  givli^i  of  actlce   to  perftons  in  th©  military 
service  unaer  their  respective  jvu-isalctione,   of 
tht   ber.i^fjtfs  aceorcea  by  this  eeetlon  and  the  ac- 
tion made  necessary  to  clftlsi  taose  beaefi~«.s  in 
ench  ce«e.      (Oet.   IV,    1940,    c.   SOS,   rec.   £00, 
&4  Stat.   1X86)." 

Suodi vision  o   of  a&ia  section  was  repealed,  end  sut^divislons 

1  and  2  wer«   s^ituKied  Otitobsr  te,    1942,    to  reac.  sa  lollo*.&j 

'•Sec.   bCK).        (i)       'i.he  pi-ovi^ions  of  tMe   sec- 
tion shsll  ftppXy  «Aen  anj  te^tee  or  ftssessmeuts, 
whetber  jierierel  or   apeciftl   (oth-."^r  thfca  taxes  on 
ineome),   whether  fallln^r  due   prior  to  or  d\iring 
tJic  period  of  milit«iry  ttex-'viie,   in  re-peci   of  per- 
sooeil  property,  »oney,   or  credits,   or  r&al  prop- 
erty  o'an.ea  and  occupied  for  a%«$lling,   rjrofeseion- 
el,  business,   or  a,«5r  I  cultural  purposes  by  a  p©r- 
aork  in  laiittsry   servlee  or   liis   d«pe.if3«iit3   et   ti'i» 
e«»B»ance-«eat  of  nla  period  of  aiiiicary  a^arviee 
Stnd  still   so  oseupic-iJ  cy  -^'.l*  tlepeadents  3r   ssm- 
ployees  are  aot  pAl«i, 

"(2)  Hq  sale  of  auc'a  property  sliall  be 

28*4©  to  enforce  tbe   collection  of  eucii  tax  or  a»- 
sesament,   or  any  proceediog  or  acwion  J: or  ^ueh 
par'.ivr>o   co^nasiccd,    e^icept-  upon  leave  of   court 
granted  upon  application  m«.$?.e   tnsref  !»r  by  the 
collector  of  tares  or  otner  offie^r  wiaoee  «iuty 
it  is  to  eui  oree   iue  coiXectiaii  ox"   t^ixes  or 
es3esj?Ef?ents,  The  yourt   ihcreupoxi,   unless  in 

ita  opinion  the  ability  of  the  peraoii  in  mili- 
tarj  servlc'S  to   '^wj   wuch  tftxes  or  e.s®exs«i®at8 
la  not  jaftteriaily  effectec  by  reuaon  -j-r   auch 
servica,  stay  stay  sveh  proceedingJi  or   such  sale, 
as  proYldied  in  this  Act,   for  &.  pwrioc  exterjiiliSc^ 
aot  -noTft  th9.ry  six  ^sonths  after  the  termination 
©f  tr.e  •p^Tl.ot&  of  aiiitary  service  of  aueh  persou.** 


#4. 

To  qualify  th.«  owner  for  reliaf  under  subalvlslon  (1)  of 
Section  500,  the  real  property  laust  Dv  "oisned  aad  occupied"  by 
tite  person  in  mllitsry  service,  or  his  dependents,  at  the  time 
be  entered  tr.e  miiltary  service  mid  must  be  still  so  occupied 
either  by  his  depexidents  or  by  Me  employee**   If  the  property 
wee  not  or  Is  not  so  occupied,  the  statute  la  inapplicable* 
the   interest  required  to  be  "owned"  is  not  epecifled  in  the  Act, 
heaoe  owner srJlp  of  any  Interest  appears  sufficient  to  Invoke 
the   benefits  of  the  statute, 

'8  you  will  no*:^.  Section  500  of  the  original  Act  required 
the  filing  of  an  affidavit  by  the  taxpayer,  or  some  one  in  iiie   toe- 
half,  to  seciu*e  the  benefits  of  the  eection.   On  and  after  Octo- 
ber 6,  1942,  the  effective  date  oi  the  amen^ent  eli^natin^.;  the 
reference  to  an  affidavit,  no  affidavit  is  required,  ihe  burden 
is  on  the  taxin.^  officials  to  determine  tr.e  application  of  the  Act 
<Con^resaional  Hecord,  Jtme  16,  1942,  pp,   &&47,  &&51).  Ae  stated 
In  an  opinion  rendered  by  the  Attorney  aeneral  of  California  to 
the  Btate  Controller  (Ho.  M.  S.  4601,  Uov,   13,  1942 )s 

"l^lnce  no  affidavit  is  required  the  result 
seems  to   te   that  the  tax  collector  before 
procoedina  against  the  property  must  satisfy 
hiaeeli  taat  the  property  was  either  not 
owneo,  or  if  owned,  was  not  occupied  by  the 
owner  or  his  dependents  at  the  tijjie  he   en- 
tered the  military  service,  or  if  so  occupied 
at  tnat  time,  ia  not  still  occupied  by  de- 
pendents or  employees." 

See  also  opinion  of  Attorney  aeneral  of  Louisiana,  reported 
in  C*  C.  H»  lar  Law  service  (Paragraph  19627). 

Where  Subdivision  (1)  of  Ejection  500  Is  applicable,  the  prop- 
erty may  not  be  sold  to  enforce  the  collection  of  tii^es  or  as- 
sessffients,  ox*  an^  proceeding,  or  action  for  such  purpose  coixmenced, 
uxilesa  *'leave  of   court"  is  obtelned,  and  the  court  is  of  the  opinion 
that  the  ability  of  the  person  in  military  service  is  not  materially 
affected  by  reason  of  such  service.   (Subd.  (£},  Sec.  500.  see 
Pope  V.  P.  t,   fidelity  &  Guaranty  Co.,  (May  1932),  20  S.  i.  (2d)  618, 
and  Jamaic£^  .avinas  Bank  v.  J^ryan,  l75  Misc.  978,  25  H.Y.S.  (2d)  17, 
li»,  regarding  application  of  provisions  of  Act  concerning  ability 
to  conduct  defense  and  meet  financial  obli::,&tlons. 

In  the  absence  of  such  leave  and  opinion,  the  tax  collector 
is  api>ar©ntly  estopped  froa  taking  any  steps-  to  enforce  collection 
of  the  taxes  by  the  riile  of  i>albreath  y.  Lln^-ley  (l'i41),  43  Cal. 
App»  (2)  330,  110  Pac.  (2)  697,  which  held  that  the  tax  collector 
is  without  authority  to  sell  an  undivided  interest  where  property 
is  assessed  as  a  lehole.  In  other  ^ords,  the  tax  collector  is 


without  power  to  enforce  collection  of  Uxe   taxes  against  eltl>.er 
the  Interest  of  co-owners  or  the  Interest  of  the  person  In  inlll- 
-tary  service 

You  are  accordingly  edvtsed  that  if  the  property  was  and  is 
occupied  in  accordance  with  «&ld  Subdivieion  (1),  and  there  bae 
been  no  judicial  determination  that  ability  to  pay  ie  not  affected^ 
and  the  property  has  been  assessed  as  a  whole,  the  benefits  of  the 
Soldiers*  and  Sailors*  Relief  hot   apply  to  the  entire  property  and 
not  only  to  the  inductee's  interest  therein. 

Respectfully  sul^citted, 

city  Atiorney. 


TotController, 
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D«e«mber   1   1948 
SUBJECT:   Powers  of  Superintendent  of  Schools. 

Gentlemen: 

This  office  1«  in  receipt  of  your  request  lor   &n 
opinion  as  follow*: 

a  £  g  U  E  S  T 

"Tke  Board  of  Education  on  October  &,  195?,  Adapted  the 
following  resolatlon, 

"l£fteli  and  every  employee  of  the  Board  of 
EducBtion  in  the  offices  above  referred  to 
(the  general  office  and  departmental  fficea) 
save  the  auperintendent,  the  deputy  super- 
intendents* and  e.i»  >loyees  directly  in  control 
of  educstional  functions,  will  act  under  the 
general  direction  of  Mr.  Orasond." 

"Oncier  said  resolution,  it  was  the  intent  of  the  Board  to 
transfer  control  of  the  clerical  help  in  its  office  from 
the  superintendent  to  tiie  seoretary.   This  was  in  conform- 
ity with  the  previously  adopted  action  of  the  Board,  set- 
ting up  a  liseal  department  or  office  headed  by  the  sec- 
retary as  di&tinet  from  the  educetional  depart^ient  headed 
by  the  superixitendent.   Kowevor,  recently  the  superintend- 
ent Infonned  the  Board  that  he  was  in  doubt  as  to  the  in- 
tent of  the  Board  in  regard  to  the  control  of  the  clerical 
force,  that  is,  as  to  who  had  Jurisdiction.   Therefore,  in 
Older  further  to  clarify  the  Board's  intent,  the  lollosing 
reaolution  was  adopted  by  the  Board  on  November  4,  194S: 

"RSSOLVBDt  That  the  words,  "Mr.  Ormond"  (in 
lest  line  of  resolution  851  as  of  October  6,  19S2) 
be  chanf^ed  to  reed,  "the  secretary  of  the  board 
with  appointive,  disciplining  and  removal  powers 
over  those  employees  as  set  fortb." 

•The  superintendent.  In  conformity  with  the  above  action,  In- 
fomed  the  Civil  Service  Commission  that  he  would  no  lon.er 
perfona  the  functions  of  an  "appointing  officer"  in  connec- 
tion with  the  clerical  employees  of  the  departseent.   However, 
the  Civil  Service  Commission  has  informed  the  superintendent 
and  the  Board  of  Education  that  it  will  recognize  only  the 
superintendent  as  the  "appointing  officer". 
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*8«;  Wh«tk«r  aeor<?tary  of  Board  of  Fdue»tion  or  superlntend- 

mnt   of  achoola  ie  "•i.^polutlng  ofllcer"  of  clerical  Staff. 

"The  Board  of  Education  la  firroly  of  the  opinion  that  it  haa 
the  Icc&l  authority  to  sustain  ita  action  iu  this  u;att«r«  both 
under  the  ejtprmn^   provlaions  of  the  charter  and  also  under  tb« 
provisions  of  the  state  law.   t^e  take  the  liberty  of  setting 
forth  aereln  for  ;/our  consideration  in  this  comieetlon  the 
following I 

I. 

"AUTPOBITT  UNrEH  CRARTIR  PROVISIONS 

Seollon  134  of  the  oharter  provides  in  part  as  follows: 

"All  of  the  public  schools  of  the  school  dis- 
trict of  the  city  and  county  a  ail  be  under  the 
control  and  aanagement  of  a  board  of  education 
«•  {'r  •{.-  i.  a  ,* 

Section  135  of  the  charter  provides  la  part  as  follows: 

"In  addition  to  the  powers  conferred  by  the 
general  lavs  of  the  state,  find   other  provisions 

o.t  this  charter,  the  board  of  education  a  a  ■a-  a, 

"The  board  shall  also  have  power  to  employ 
suoh  teachers  and  other  persons  as  may  be  ueces- 
sury  to  carry  into  effect  its  powers  and  dirties  <  ft." 

Section  136  of  tiis  charter  provlces  that  the  superintendent  of 
school  shall  have  the  powers  end  duties  of  a  department  head. 

Section  20  of  the  charter,  sets  forth  at  length  the  powers  and 
duties  of  departeient  heads,  frmon^.  which  is  one  to  make  the  head 
of  the  department  the  "appointing  officer",  with  certain  Inunc- 
tions a  nd   dutiea  incident  thereto.   However,  certain,  definite, 
express  ri^,ht8  are  reserved  by  the  very  charter,  itself,  to  the 
Board  of  Education  In  detera-ining  wl^jether  or  not,  in  the  con- 
trol and  aanft^eii^ent  of  the  public  schools,  said  authority  re- 
served to  the  superintendent  should  be  transferred  to  some 
other  office  la  the  school  deoartment.   fhe  above-quoted  por- 
tions of  sections  134  and  135  of  the  charter  furnish  definite 
authority  lor  the  BoerU  of  Iducation  to  set  up-  a  fiscal  of- 
fice as  distlnquished  froa?  an  educational  office,  and  it  neces- 
sarily follows  that  such  a  plan  of  opf ration  would  be  meaning- 
less unless  the  Boflrd  had  the  authority  to  set  up  the  head  of 
the  business  office  as  separate  from  the  superintendent's  office, 
It,  likev. ise,  follows  that  It  would  be  meaningless  to  have  Si 
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"h*:   whether  secretary  of  lioard  of  Educ«tlon  or  supei'lntendent 
of  achoola  la  "appolutlng  officer"  of  elarlcal  staff. 

i:i«6d  of  e  fiscal  office  If  that  head  did  not  hsve  control  of 
the  e^iployeaa  of  that  oiflce  in  the  aaae  Tr.aari«?r  aa  the  aapor- 
intendent  haa  control  over  the  «?aployee8  directly  In  charge  of 
education.   It,  thus,  becomes  apparent  that  the  charter  allows 
t^^e  Board  of  Education,  In  the  operation  end  the  iaana^^((.^ «nt  of 
the  public  achoola  to  aet  up  &nd  op:rate  a  fiscal  office* 

In  order  to  carry  out  thla  plan  of  a  separate  fiscal  office, 
the  Board  of  fducstlon  haa  deemed  it  necessary  to  transfer  and 
redistribute  said  functions  and  duties  which,  under  section  20 
of  the  charter,  are  given  to  the  superintendent,  to  the  secre- 
tary  as  head  of  the  fiscal  office,  so  far  aa  clerical  employees 
are  concerned.   *e  find  that  authority  of  transfer  of  duties 
expressly  to  be  allowed  in  the  l&st  parS; .ra^h  of  section  SO  of 
the  charter,  which  para,:r8ph  reads  as  follows: 

< 

*'Xbe  mayor,  the  chief  adiainlstrative  officer, 

or  the  board  or  coBu&iasion  concerned,  on  the 

recoiuaendatioa  of  any  departi^nt  need,  or  on  his 

or  its  own  tsotion,  may  combino  or  may  transfer 

end  rediatribute  Amonr   ueparttaents  or  offices 

under  ills  or  Its  authority,  respectively,  any 

function  or  duty  assigned  to  or  continued  b;;,  this 

charter  in  any  department •" 

Taking  out  the  surplusage  of  this  paragraph,  as  it  applies  to  the 
instant  situation,  the  foreecoing  reads: 

*T1m  board  on  its  own  motion  ::iay  transfer  and 
redistribute  amonj;  depart.ents  or  offices  under 
its  authority  any  function  or  duty  assigned  to  or 
continued  by  this  o^iarter  in  any  oepertJi  ent." 

It  is  most  significant  to  ua  that  this  paragraph  is  in 
the  very  same  section  of  the  charter  in  arhich  is  set  forth  the 
functions  and  duties  of  depart rent  heads.   It  should  also  be  noted 
that  this  power  of  transfer  is  not  only  limited  to  "departments" 
buv  also  is  5ippllc&ble  to  "offices".   Unless  this  paragraph  is  given 
the  construction  placed  upon  it  by  the  Board  of  Education,  it  would 
Iw  Bieanin£;less  so  far  as  this  Board  is  concerned. 

To  us,  there  does  not  appear  to  hm   any  conflicting  Interpretation 
which  can  be  placed  on  the  meaning  of  this  parajsTaph.  However,  even 
if  there  should  be,  we  respectfully  call  your  attention  to  the 
general  rule  of  statutory  construction  which  appears  to  be  that: 
Between  two  apparently  conflictin£;  interpretations  of  law  equally 
adaptable,  that  one  is  to  be  preferred  which  will  t.lve  effeet  to  the 
entire  lan^^uage  tiicreol,  rather  than  that  wiuch  would  destroy  any  por* 
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tloa  ol  it,  and  to  that  ftxtant  d«l'eat  the  leHlsletive  intent, 
FAT  T.  iiXSXiiiCT  COUHT  CF  APPEALS,  200  Cal.  b£2|   Also  auch 
prlaclple*  at   statatcry  conatruetion  aa  the  following) 

Statutes  Biuat  be  construed,  if  possible,  so  aa  to  i;lve  some 
force  aad  effect  to  each  of  the';     v'l'-jna, 

FR&HCil  V.  •:  ,  24  Cal.  618. 

k   statute  muat  be  so  construed  that  all  of  Its  parts  can,  if 
possible,  have  en  effect. 

In  the  Matter  of  CASI03  OLIVERES 
S4  Cal.  415. 

Ib  concluding  our   views  from  tbe  point  that  the  charter  author- 
izes the  Board's  action,  we  finally  desire  to  point  out  that 
it  would  require  m>   charter  provision  to  authorise  a  board  to 
transfer  duties  from  one  of X ice  to  another,  which  duties  are 
not  provided  icr  by  charter.   Tberefox*e,  we  believe  that  this 
charter  provision,  that  is  the  last  paragraph  of  Section  20, 
Is  authority  .iven  to  a  board  to  tranafer  a  function  aasit^ned 
by  the  charter,  frosi  one  dep»rtn.ent  or  olfice  to  another  de- 
partment or  office,  both  of  which  are  under  the  jurisdiction 
of  the  boai'd.   Certainly,  in  any  event,  if  that  paragraph  is 
not  meant  to  be  aa  broad  as  the  interpretation  we  are  j^iving 
it,  it  certainly  avust  mean  that  it  is  applicable,  at  Itast  to 
the  functions  and  duties  vnioh  are  set  forth  in  Section  20  of 
the  charter.  The  Board  of  i^ducation  Is  not  att»:.pting  to 
change  any  of  the  civil  service  provisions  of  tbe  charter  in 
regard  to  clerical  employees  but  is  only  changing  the  "appoint- 
ing officer**  so  far  as  clerical  employees  are  concerned  inaa- 
rauch  as  such  is  deemed  by  the  Board  of  Educe tl on  necessary  for 
the  proper  control  and  management  of  the  public  schools. 

II. 

AJTUGRX'n:  imzYR  gm^iskal  state  law. 

Although  we  are  convinced,  as  set  forth  hereinabove,  that  the 
charter  expressly  authorises  the  action  of  the  Board  of  Tduca- 
tion,  we  will  assume  for  the  purpose  of  argument  that  the  char- 
ter prohibits  such  action.   It  is  our  position  then  that  if 
such  is  the  case,  since  the  state  school  law  autliorizes  such  action, 
it  iBust  prevail  and  the  prohibitory  charter  provision  must  fall. 
Section  2.963  of  the  School  Coce  gives  city  and  county  boards 
of  education  authority  to  ^zH»scribe  rules  for  the  government  of 
the  schools  under  their  jurisdiction.  For  reasons  set  forth 
hereinabove,  the  Board  of  Education  has  prescribed  certain  rules 
dealing  with  the  operation  and  rnanagement  of  a  fiscal  office 
which,  we  submit,  are  reaacnt^ble  rules  for  the  operation  and 
government  of  the  public  schools.   If  the  view  of  the  Civil  Service 
Coianission  on  this  matter  is  sustained,  then  the  Board  of  Educa- 
tion would,  in  ita  opinion,  be  seriously  haapored  in  the  opera- 
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tion  of  its  schools  by  a  charter  provision.   In  our  minds, 
this  would  be  in  derogation  of  the  authority  i;;iven  to  the 
Board  of  Education  by  state  law.   You  have,  of  course,  on 
numerous  occasions  advised  us  that  we  are  a  separate  legal 
entity  from  the  City  and  County  of  San  Francisco,  and  that 
charter  provisions  (unless  authorized  by  the  constitution) 
are  not  binding  upon  the  school  district.   Your  views  on 
this  matter  have  been  sustained  by  numerous  authorities 
from  the  cases  of  ESEEKG  v.  BADARRACCO,  202  Cal.  110,  and 
LANSING  V.  BOARD  OF  EIWGATION,  7  Cal,  App.  (2d)  211,  down 
to  the  recent  case  of  SAN  FRANCISCO  UNIFILD  SCHOOL  DISTRICT 
V.  CITY  AND  CGUN'IY  OF  SAN  FRANCISCO  (Involving  title  to 
real  property). 

In  conclusion,  may  we  state  that  we  have  only  set  forth 
our  views  at  such  length  because  of  the  fact  that  apparently 
you  have  not  passed  upon  this  particular  question  before, 
and  that  it  ml£.ht  be  of  some  assistance  to  you  in  arriving 
at  a  conclusion  to  have  our  thoughts  fully  set  forth.   We 
have  examined  the  two  opinions  referred  to  by  the  Civil 
Service  Commission  in  its  letter  to  the  Superintendent  of 
Schools,  but  find  that  neither  of  these  opinions  deal  with 
this  particular  phase  of  the  problem. 

We  respectfully  request  an  opinion  on  the  matter  involved 
herein  at  your  earliest  convenience," 

OPINION 

For  the  sake  of  convenience  I  shall  xindertake  to 
reply  to  the  second  part  of  your  request  for  an  opinion  before 
dealing  with  the  charter  provisions  concerning  the  rights  and 
powers  of  the  Superintendent  of  Schools, 

In  the  second  part  of  your  request  it  has  been 
suggested  that  the  School  Code  sections  regarding  rules  give  the 
Board  of  Education  power  to  nullify  various  provisions  of  the  San 
Francisco  Charter,  provided  that  the  Board  of  Education  shall  pass 
rules  Inconsistent  with  the  charter  provisions. 

Sections  2,985  and  2.1291  of  the  School  Code  are  both 
applicable  with  regard  to  the  rule  making  power  of  the  San  Francisco 
Board  of  Education,  (2,2052  School  Code) 

However,  as  hereafter  pointed  out  I  do  not  believe 
that  they  have  any  application  in  this  instance. 


It  la  •l«r«ntBry  that  with  reapeot  to  the  City  and 
County  of  San  Francisco,  local  charter  provisions  are  the  law  of  the 
state*  In  other  words,  anch  charter  provisions  are  recognized   as 
state  law  but  applicable  only  to  the  City  and  Coimty  of  San  Fr&nclaco. 
Therefore,  any  proper  charter  provision  concerning  school  matters. 
Inconsistent  with  a  r  le  of  the  Board  of  Iducetion  would  be  paramount 
and  not  subordinate  to  the  rule*  Furthex^^ore,  the  type  of  rule  re- 
ferred to  in  the  School  Code  is  that  which  la  incidental  to  and  in 
furtherance  of  the  law.  For  example,  the  ostablisfcenent  of  departKents 
for  the  adiniRistration  and  government  of  the  San  Francisco  Unified 
School  District  could  not  be  accomplished  by  rule*   Such  departments 
mxat   be  set  up  by  resolution  of  the  Board  of  Sduoation  in  order  to 
become  effective.  The  type  of  rule  to  which  the  Soiiool  Code  refers 
is  of  the  kind  mentioned  in  RICHASDS05  v.  BOASP  Cf   EDUC.ATI0H  OF  LGS 
ASOELES,  6  Cal.  (2d)  583,  where  the  court  at  page  586  saidj 

"The  district  board,  therefore,  was  fully  competent 
to  make  the  rules  here  involved  fixing  a  required 
mlnlmuHi  nuutber  of  days'  attendance  by  teachers  and 
a  schedule  of  excusable  absences*  Such  rules,  indeed, 
would  seem  to  be  neces»s3?y  for  a  proper  definition 
of  the  tesehers'  duties  of  attendance  and  to  provide 
as  well  for  emergency  abseneea  for  which  the  teachers 
should  not  be  penalised  as  to  cojspensation  or  credit 
for  attctidanoe." 

See  also: 

gBITHABlDT  v.  BOASD  OF  mmCk'tlOlS  OF  YtJBA  CCUJilTf,  43 
Csl*  App*  (gd)  629,  where  the  court  interpreted  the  meaning  of  the 
rule  rerarding  playground  supervision* 

In  your  request  for  an  opinion  you  mention  that  the 
charter  provisions  concerned  with  this  inatter  are  "In  derogation  of  the 
authority  given  to  the  Board  of  Fducation  by  state  law."  There  is  no 
such  rule  of  law*  The  rule  involved  concerns  the  derogation  of  the 
legislative  school  plena  and  ;;urpo8es  oi  tiic  stgte*   In  other  words, 
the  rie.hts  of  the  Board  of  Education  must  be  dlatinquished  fros  the 
state  legislative  school  olens*  This  is  clearly  brought  out  in  the 
c&se  of  ASDEKSCii  V*  BOARD  OF  £i;UCATIGN,  12fi  Cal*  App*  514,  at  519, 
where  the  court  said; 

"A  slightly  different  line  of  reasoning  brings  us  to  the 
S8%e  conclusion  that  this  charter  proviaion  is  eoaatitu- 
tlonal  and  controlling  in  this  instance*  then  the  charter 
was  approved  the  code  section  limiting  tRe  appolntaent  of 
prlncipsls  to  a  pci-ioc  ol  one  school  year  had  been  re- 
pealed* fhe  School  Code  then,  as  now,  read  "Bosrd  of 
school  trustees,  and  city,  imd  city  and  county  boards  of 
education  saall  have  powar  and  it  shall  be  their  duty  to 
ssKploy  a  principal  for  each  school  under  their  control," 
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(S«c«  5.410,  School  Code.)   Under  Section  5.500->S  these 
boeras  were  required  to  olessify  as  permenent  employees 
those  who  had  served  the  probationer^'  period,  li   section 
C>.&02  exeiapteo  principals  Srrxss.   this  classilicution  it  did 
so  with  the  qualillcation  th«t  municipal  charters  mi£-ht 
iaclade  trem,  and,  if  the  general  lisiw  did  not  i^rant  them 
permanent  tenare,  it  did  not  limit  their  term.  Hence,  in 
so  far  as  principals  in  charter  cities  are  concerned,  it 
vas  coFKpetent  for  the  citj  to  make  their  tenure  a 
muni ci pal  alisir  which  the  Supreme  Court  in  the  fehitmore 
ease  said  oould  be  done  In  those  instances  where  the  city 
la  "acting  in  promotion  and  not  in  derot'ation  of  the 
le>;islRtiye  scf..ool  jplans  »nd   purposes  of  the  state.^*  The 
instant  cose  is  closely  akin  to  l^kLAJjEX   v.  CITIC  CF  MASYS- 
YlLlh,   57  Cal.  App.  53.i,  644  (174  Pec.  387,  370),  where 
the  atate  school  law  provided  that  the  board  of  educt^ition 
could  appoint  a  city  superintendent  and  fix  his  salary 
and  the  city  olxarter  provided  thst  the  county  superintendent 
should  be  ©7,.-oITloio  city  superintendent  and  tav   such 
services  should  receive  a  salary  of  tbO   a  laonth.  In  holding 
the  charter  provision  effective  the  District  Court  e-^id 
that  the  oity  may,  if  the  legislature  elects  to  f,ive 
it  the  right  to  do  so,  '^exercise  precisely  the  same  identical 
power  with  respect  to  matters  connected  with  and  calculated 
to  further  the  interests  of  the  public  school  systee;,  in 
so  far  as  such  city  and  school  districts  are  eonoerned. ..." 
The  principle  which  we  aeduce  irom  these  eases  is  tl'^at 
Kattera  of  purely  local  concern,  such  as  the  appointment, 
assignment  h:ic   re'^'-oyal  of  employees,  may  be  exolaslyely; 
regulated  bj   tenf-.^'al  la<fs»  because  tne  .public  scli'ool  system 
is  one  of  f:*« ner a  1  as  well  as  local  concern,  but  that,  when 
the  legislature  o-'aits  the  full  control  over  such  local 
aatbers,  it  Is  eoWpetent  for  the  city  to  aake  t hat  a  aatter 
ot   '^raunicipal  ax'iair".  Then  the  validity  of  the  charter 
regulation  is  to  be  determiiied  upon  an  examlnetion  whether 
It  Is  *'in  furtiierance  and  not  in   derogation  of  the  general 
school  systeHi." 

And  in  BUT'^m^ORTH  v.  BO'fD,  12  Cal.  (2d)  140  at  152,  where  the  court 

sala: 

"•Phe  school  system  has  been  held  to  be  a  s-atter 
of  general  concern,  rsther  than  a  muntetpal 
affslr,  and  consequently  is  not  committed  to  the 
exclusive  control  of  local  govenranents.  But  the 
cities  Ray  make  local  re;  ul  at  ions  beaefi*cial  to  and 
in  furtherance  of  th-e  ac/iool  aysien  ,  provided  that 
these  px'ovisions  do  not  conilici  with  the  general 
law." 
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Sett  also: 

McKEKZIS  V.  BOARD  Of   KDUCATIC-S,  1  Cal.  App.  406, 

Your  attention  Is  also  directed  to  the  fact  that 
boards  of  educ^tloa  have  only  llGilted  powers,  thst  is,  such  powers 
as  shall  be  granted  to  them  by  either  the  atate  law  or  locel  eharter 
provisions* 

SKELLY  V.  V?ESTMINSTSR  SCHOOL  DISTRICT,  103  Cal,  652} 

PASADBKA  SCHOOL  DISTRICT  v.  CITY  OF  PASADEHA,  166  Cel.  7j 

ORIGSBY  V,  KING,  202  Cel.  299. 

It  Is  my  opinion,  in  view  of  the  foregoing,  that 
any  charter  provisions  which  deal  with  the  Superintendent  of  Schools 
and  wl;lch  are  not  in  conflict  with  the  School  Code,  and  which  are  in 
furtherance  of  the  school  system,  are  fully  effective  and  the  lav 
with  respect  to  school  matters  within  the  City  and  County  of  San 
Francisco* 

No  reasonable  argrjusent  has  been  advanced  wyxich  leads 
to  the  conclusion  that  the  fixing  of  the  powers  and  duties  of  the 
Superintendent  of  Schools  of  the  City  and  County  of  San  Francisco, 
as  they  are  now  fixed  in  the  San  Francisco  Charter,  is  in  derogation 
of  the  legislative  plans  and  pur:»o8e8  of  the  public  school  system, 

I  now  come  to  the  first  part  of  your  request  wherein 
you  refer  to  various  sections  of  the  eharter  and  partleulerly  section 
20  which  contains  a  special  provision  or  proviso*  Apparently  it  is 
your  view  that  the  last  paragraph  of  section  20  modifies  the  ;  revious 
paragraphs  of  this  section*   Ordinarily  It  is  true  tuat  general  pro- 
visions of  a  st<3tute  followed  by  special  exceptions  or  provisos  are 
modified  by  such  soocial  exceptions  or  provisos*  This  rule  is  succinctly 
and  clearly  set  forth  in  DUPUY  v*  30ARD  OF  LDUCATIOS,  106  Cal*  App. 
538,  where  the  court  said: 

"As  a  matter  of  generally  accepted  statutory 
construction,  a  proviso  is  used  to  limit  and 
qualify  what  iaunediately  precedes  it  &nd   to 
expressly  negative  a  construction  that  would 
prevail  in  the  absence  of  the  ssid  >roviso* 
It  is  likewise  a  jj^nerel  rule  that  wnat  is 


excepted  bg  the  proviso,  would  in  the  absence 
thereof  :e   iucluued  In  the  fieneral  words  of 
the  statute*" 

However,  there  is  an  exception  to' this  rule  as  pointed 
out  in  McALPI?fE  V*  BAUI^C&RTNER,  10  Cal*  (2d)  409,  at  page  417,  where 
the  court  pointed  out  that  a  proviso  giust  be  strictly  construed 
and  takes  no  case  out  of  the  enacting  clause  wi^iich  does  not  fail 
fairly  within  its  terms*   In  this  c»sd,  at  page  417,  the  court  said; 
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*Iil  that  connection.  It  is  well  established  tb&t  In 
geoersilt  the  purpose  of  »  ♦proviso'  la  e  statute,  or 
In.  sa  ordinance,  is  to  create  sserely  an  exception 
to  the  prlficipRl  provisloa  of  the  statute  or  ordinance 
which  precedes  such  provlsoj  with  the  result  tiiat  the 
principal  part  of  the  statute  or  ordlnenee  thus  naodlfied 
rcrcalns  Ir.tact  excepting  »s  it  zi&j   be  thus  qualified. 
In  other  words,  the  proviso  may,  snd  usually  does,  lixlt 
the  prlnclp&l  pert  of  the  stutate  or  ordi.ience  only  as 
far  as  it  expressly  or  Impliedly  purports  to  do  so* 
In  Calif orni*  Jurisprudence  volume  S3,  page  744,  it  Is 
said  t^iSt  the  office  of  a  proviso  "is  to  explain, 
qualify,  or  restrain  the  operation  of  a  preceding 
provision*".  And  it  is  to 'oe  r«ad  in  the  li-ht  of  the 
subject-matter'  of  the  act,  (People  v,  Morrill,  P£  Cal, 
££6,  555.)  Also,  in  Dufton  V,  lanlela,  ISO  Cel,  577, 
680  (J?X5  Pac.  949),  it  Is  said,  "The  language  ot  the 
section  is  plain  and  unaml>lii,uoa8,  and  it  is  not  necessary 
to  invoke  the  settled  rule  of  construction  that  an 
exception  conuained  in  a  statute  to  a  goueral  rule 
laid  down  therein  is  to  be  strictly  construed  (Black  on 
Interpretation  of  Jmv»,   p,  275 j  Lewis'  Sutherland  on 
Statutory  Construction,  2d  ed.,  sec,  352)  •  .  .  ,"  kad 
further,  in  the  oisse  of  Forbes  v,  Gity  of  Los  Ani?;eles, 
101  C-1.  App.  7B1,  783  {S'3£  Pac.  528),  it  is  said:  "'V/here 


the  enacting  clause  la  ^Teneral  in  its  laai,uaj^e  and  objects, 
ana  a  proviso  la  afterwards  latroduced,  that  proviso  is 
cortstrued  striofcly,  and  takes  no  c^ise  out  of  the  enacting 
"cTause  VE'.iica  doaa  a'-' -ci  all  'filrly  ?ylt?,in  Its  ter.-s.  la  short, 
a  proviso  carves  special  exceptions  only  out  of  tLc  enacting 
olaaae;  ana  those  who  set  up  any  such  exception,  must  estab- 
lish it  as  being  within  the  words  as  well  as  within  the 
re*!ison  thereof  (United  States  v.  Dickson,  40  U,  3.  (15  Pet.) 
141  (10  L.  £c.  oi9).)" 

This  last  paragraph  of  Section  SO,  reads  as  follows: 

"The  jaayor,    the  chief  administrative  officer,   or  tiis 
board  or  cosra&ission  concerned,    on  the   rect^nmendntlon 
of  any  departraent  litsad,    or  on  his   ox'   ita   own  v^.otion, 
gay  oombine  or  aiay    ursaafer  and  rediatrlbute   a-ong 
departirants  or  o/xlcea   under  V^ie  or   Its   authoriiy7 
respectively,    any  function  or  duty  assi^med  to  or 
continued   by    tLie   charter  in  any  depai-tment." 

An  exsj&ln/^tion  of  this  paragraph  Indicates  that, 
at  least  with  respect   to   the  relationship  between  the  Superintendent 
K     of  Schools  end  the  Board  of  fiducatloa,   there   is  rauch  room  lor  discussion 
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•Ith  regard  to  whether  It  appli«»8.  Moreover,  th«  l»»t  part  of 

th«  parat-raph  ia  decidedly  embliiuous  unc   unclaar.  Uncer  thpse  clr- 

cumstaneea  the  special  exception  or  proviso  cannot  apply. 

It  hHu   beer*  suggested  tbat  tM»  para^-raph  of 
Section  20  penrlts  the  combination  transfer  and  redistrlfeuilon 
atrcrig,  departmenta  or  offluea  o£   varloue  function  a  and  dutiea 
asaigned  to  auch  departments  or  oi'fices,  and  lor  these  reasons  it 
Is  poaslble  to  maite  tae  Secretary  ol  the  Board  or  Education,  by 
resolution,  the  head  or  the  General  Ofiice  Department  (including 
fiacal)  or  the  aan  Francisco  Unified  School  District  and,  thus,  the 
appointive  head  of  auch  departsient* 

However,  this  paragraph  does  aot  go  nearly  so  far 
as  has  been  suggested.   It  merely  provides  lor  the  combination  transfer 
and  redistribution  of  runetions  and  du t ies  of  various  departments  and 
offices  under  the  Board  of  KducationT  TnTs,  of  course,  can  be  readily 
done  without  reference  to  who  shall  be  the  appointing  officer  under 
the  Civil  Service  provisions  of  the  Charter;  for  exftjtple,  I  can  per- 
ceive no  sound  reason  why  there  cannot  be  maintained  within  the  soope 
of  the  activities  of  the  Ssn  Francisco  B  card  of  Education,  a  Personnel 
Department  of  the  district.  Physical  Properties  Departn^ent,  General 
Office  Depertment  and  Hesearch  Depsaj'tment  as  they  riow  exist.  The 
combination  transfer  ajid  redistribution  ai-oag  these  departisents  and 
offices  of  various  fuaetions  and  duties  would  have  no  bearing  upon 
who  shall  be  the  appointing  officer* 

I  now  call  your  attention  to  the  fact  that  there  is 
a  specific  inethod  set  out  in  Section  20  of  the  Charter  for  the 
appointment  of  "appointiag  officers"  in  a  c%se  such  as  the  instant 

on9,     Parat:raph  2  o.f  Section  20  provides: 

"On  the  written  rccomn  endatlon  of  the  depart!?ient 
head  concerned  (iiuperiritcadeat  of  Schools)  and 
the  approval  of  the  chief  administrative  officer, 
board  ot   comalasion  to  whom  such  departi»ent  head 
is  responsible,  the  heed  of  any  utility,  institu- 
tion, bureau  or  othtir  s\it't:?dlvl8lon  of  such  depart- 
Tgent  asay  be  desii-neted  as  the  'appointing  ofHcer' 
for  auch  utility,  Iriatltutionn  bureau  or  oTher 
subaivlsipn,'* 

The  above  part  of  section  20   directly  conflicts  with 
the  views  held  by  the  Board  of  Education,  and  is  a  special  provision 
of  the  charter  whioh  raust  necessarily  izovern  over  a  general  provision 
such  as  the  last  paragraph  of  Section  20, 

You  will  note  that  by  this  special  provision  of 
Section  2u,  which  provides  that  upon  the  written  rectwaaiendation  of 
the  department  head  concerned,  who,  in  this  inst«nce,  by  virtue  of  the 
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charter.  Is  th«  3ttperlnt«ndent  of  Schools,  and  th«  Board  of  Eduaatloa 
to  whoffi  he  ia  responsible,  tha  head  of  a  bureau  or  aubdivlaion,  aueli  aa 
the  General  Office  Departaient,  say  be  deei^natevi  as  the  appoiating 
olXicer.   Thus  there  is  a  specific  raetfeod  whereby  the  Secretary  of  the 
Board  of  Education  may  become  the  appointing  offioer  of  the  General 
Ol'iice  depsrtirient.  The  ciiarter  frarafirs  undoubtedly  h.»6.   in  mind  the 
fact  that  it  jslf-ht  bec<me  necessary,  at  aome  time,  to  make  the  head 
of  a  department,  other  than  the  executive  ofiicer,  the  appointing 
officer  unuer  the  Civil  Service  provisions  of  the  charter  and  with  this 
thought  in  mind  provided  for  such  creation,  but  only  upon  the  written 
recom:r:endRtion  of  the  department  head,  wJto,  in  this  instance  is  the 
Superintendent  of  Sehools,  this  latter  was  undoubtedly  considered  to 
be  a  safeguard  so  that  an  executive  officer,  such  as  the  Superintendent 
of  Sohcole,  could  not  be  shorn  of  much  of  his  power  by  the  passage  of 
a  resolution  of  his  enploylag  board. 

In  view  of  the  foregoing,  I  aa  of  the  opinion  that 
the  appointing  officer  In  this  case  is  the  Superintendent  of  Schools 
and  that  n«  laust  continue  to  be  suoh  aosiointln^  officer  until  he,  with 
the  approval  of  the  J8oard  of  Education,  decides  to  wake  some  other 
offlaial  tne  ap^iuting  officer  of  a  particular  departaent. 

However,  this  does  not  ai*^^an  that  there  cannot  be 
various  dcpartreents  and  off i sea  of  the  San  Pranciaoo  Unified  School 
District,  such  as  the  General  office  Department,  ana  it  does  not  mean 
that  tnere  cannot  be  assi^^ned  to  such  <iepartinenta  or  ofiicea,  the 
duties  pecallarly  appropriate  to  th«»« 


iiespeetfully  subaitted. 


Qlft   ATTOHSLl 


TO J  Board  of  Sducation 


#S 
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D«e«Bter  9      X*4t 


SUBJt-CTi  Salftry  Ordinance  with  re»p«ct  to 
CiTil  Service  Employees  of  the 
Sein  iranclsco  UAifled  School 
Dlstrlot. 

Qentlemen: 

This  office  l0  In  receipt  of  your  request  for  an 
opinion*  as  follows: 

REQUEST 

"The  Board  of  Education  has  requested  me  to  brin^,  to 
your  at  teat  ion  the  follo»ia(^  matter  and  respectfully 
request  your  opinion  on  the  same.   Recently  the 
Board  of  Education  by  duly  authorised  action  created 
the  position  of  a  watchjaan,  the  duties  of  such  watch- 
man would  consist  of  aoooffioanying  a  worker  irom  the 
American  Woaen  Volunteer  Services,  traTelliag  fr^n 
school  to  school  to  s«fet':u«rd  money  collected  from 
students  in  the  sale  of  war  stamps  and  bonds  in  its 
tri^nsportstion  from  the  schools  to  banics  for  deposit. 

"This  position  is  deemed  neeessar/  by  the  Board  be- 
cause of  the  large  suxns  of  money  collected  and  because 
of  the  inability  to  secure  a  police  sTjard, 

"The  resolution  establishing  this  position  was  for- 
war(ied  to  the  Civil  Service  Coimnission  and  the  sane 
was  duly  ap,./roved  and  was  then  referred  to  the  Board  of 
Supervisors  for  an  aisendi^eat  of  the  salary  ordinance.  ?he 
Board  of  Supervisors^  upon  the  reoofflaendatlon  of  its  Finance 
OoBSBlttee,  has  refused  to  amend  the  salary  ordinance  on  the 
basis  that  it  did  not  deem  such  position  necessary  at  this 
tiaoe.   IzxasKuch  &a  the  position  does  not  appear  on  the  salary 
ordinance,  the  Civil  Service  Comsisslon  will  not  approve  any 
payroll  for  this  position  and  the  Con-roller  will  not,  of 
course,  issue  a  warrant,  the  net  result  beine  that  the  Board 
of  Education  is  blocked  in  its  desire  to  create  this  posi- 
tion. 

"ffie  are  of  the  opinion  that  the  Board  of  Supervisors  ex- 
ceeded its  authority  wr:en  it  refused  to  asiend  the  salary 
ordinance  and  that  its  duty  in  this  recRrd  is  mandatory 
in  the  same  manner  as  its  duty  to  pass  the  budget  as  sub- 
Biltted  by  the  Board  of  Education.  The  only  .pxir pose  of  sub- 
ailtting  the  salary  ordinance  to  the  Board  of  Supervisors  is 
that  the  Civil  Service  Coi«aission  may  have  a  definite  means 
of  cheeking  positions  which  have  been  lejSlly  created.   It 
can  readily  be  seen  that  if  tiie  Board  of  Supervisors  has 
the  authority  to  refuse  to  amend  the  salary  ordinance  in 
order  to  provide  for  a  position  which  the  Board  of  Education 
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1ms  lagftlly  created  during  tb«  school  ye&r,  then  the 
Board  of  Supervisors  ©ould  delete  any  positioua  which 
It  desires  from  the  salary  ordinance  as  presented  by 
the  Board  of  fiduestion  at  tiie  beginning  of  any  fiscal 
year  and,  thus*  through  that  medluBi,  control  the  nizmber 
of  employees  of  the  school  district," 

0  P  I  a  I  0  H 

On  JSarch  10,  1941,  I  rendered  an  opinion  for  the  Board 
of  Sttpervlsors  Qoncaruiai^  salary  ordinances, as  they  applied  to  cer" 
tifieated  employees  of  the  5an  Francisco  UoiXied  3cl^ooi  District* 

On  May  16,  1941,  I  rendered  an  opinion  for  the  Board 
of  Eduestion  concerning  tne  checking  of  pay-rolls  of  non-civil 
aerviee  employees  of  the  San  Francisco  Unilled  School  Bistrict. 
These  opinions  were  fortified  by  afi.ple  authority,  to  the  effect 
that  the  Board  of  Supervisors  of  the  City  and  County  of  San  Frsnciaoo 
has  no  control  whatever  over  the  enipio/eea  of  the  San  Francisco 
Unified  School  District, 

Under  these  circumstances  the  matter  of  the  employasent 
of  a  watchman  by  the  San  FranclBco  Unified  School  District  is  of  no 
concern  to  the  Board  of  Suptrvlsors. 

However,  due  to  the  fact  that  the  only  practical  means 
of  checking  the  payrolls  of  School  district  easployees  is  by  their 
being  aoded  to  the  Gity  s^nd   County  salary  ordinance,  the  Board  of 
Supervisors  should  include  t^eia  in  the  annvial  salary  ordinance,  and 
in  ajRfcridHJeats  thereto,  *hen  requested  by  the  Board  of  loucation. 

I  suggest  thet  you  cosasunicate  with  the  Board  of 
Supervisors  in  this  connection  and  call  their  attention  to  the 
practical  difficulty  involved, 

Hespeetfully  submitted 


City  Attorney 
tt;:   Board  of  Education 
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D«ee'35b«r  9,    1.942. 

SUBJECT X      In  he.  Status  of  (HtralS  0»G«r« 
lis  a  Supervisor  on  b©©asr.liig  an 
aotlv*  M«»b«r  of  ta«  *'nlted 
iifcat«e  H&vy. 

E«ar  Sir  I 

I  promised  you  a  few  daya  a.GO  tl:iat   I  would  outline, 
if  pasEiblo,  jour  stat^ls  ae  a  auparvlBor  on  baconinic  aa  active 
maatoar  of  tii©  iinitsd  states  Havy,       I  vuidarstaiid  tu^t  you  are 
new  a  Kias^ar  of  the   Jnita<S  St&tae  14eval  heesi^ve  and  have  bean 
aworn  in  as  a  liautanAnt  in  tri&t  division  of  tuo  ar.ried  foroaa 
arid  that  it   is  your  iritentian  to  go  into  active  service  on  the 
IStii  of  th&  present  jaorith.       Tu^x^Sotb,  the  question  aa  to  your 
etatue  as  a  supervisor  must  be  given  ooiialderation. 

OPIIIGM 


in  ^  opixiiois,   if  you  attejs-iptad  to  continii©  to  occupy 
tiie  position  of  supervisor  arid  the  position  of  lieutenant   in  tka 
unitad  States  Savy   (w.iicii  I  understand  is  not  your  intention), 
yoii  would  eoiae  within  ta©  prohlbltiona  of  Section  SO  of  Article 
rv  of  the  Uo:.stitution   ;>f  Califorirla  wiiieh  i^eda  ae  follovfsj 

"Mo  i>erson  holding  any  lucrative  of. fie©  umelar  tiio 
Ubited  States,   or  eny  other  power,   shall  b©  eligible  to 
any  civil  office  of  profit  under  this  atate}     provided, 
tl;^t   ufficcia  in  ti-ae    ail  it  la  vlio  receive  no  annual  salary, 
local   ufficera,   or  poetsiastere  wiiose  co 'ipensatio/;  does  not 
exceed  five  hundred  dollars  par  anmaa  miuol  1  not  be  daes^d 
to  hold  lucrative  offioee.'* 

In  view  of  this  cor.stitutional  provisloii   1  beXleTa 
tliat  as  eoon  as  you  beeosie  an  active  raesifeer  of  the  ^ited  States 
Kavy  you  ax»e  precluded  fro  :  iioldiiig  the  position  of  supervisor 
80  lonii  as  you  eontin\»  to  hold  yoitr  poaitioi;  in  the  ^vy,        I 
aade  a  sijoilar  ruling  wLen  Lt,   iio»&rd  McElnley  wao  was  in  the 
Xftiml  Ees^^x've  returned  to  active  duty.       He  t/as  coj^ipeXled  to 
relinquifih  his  position  as  Civil  &«2rvice  Cosi-siasioner  during 
tne  time  he  was  on  active  naval  duty, 

Section  1S3  ©f  our  Charter,   as  a.ianded  in  li^40,  reads 
as  follows! 


tm^m 


S. 


latkveB  or  abser^eo  BhmlX  hm  t^r&nt«d  to  officore, 
cunployeea  and  psrsons  on  eligible  lista  for  t©nn«   of 
li«rvic«  in  tx>«  anay,  the  siavy  or  the  m«trin«  eori>s,   in 
tlxM  of  viar  &nd.  for  such  tiss»  tL&vQ&it&v  as  may  b« 
provided  by  rule  cf   ti;e  coamlaaion,  but  not  to  e  xodeA 
two  y«er8  after  the   proclamation  of  peace  «  a-  »" 

you  baln^j  aja  off Icar  of  tfea  eity,   it  appears  to  n«  ttaAt 
youi-*  c&s©  co.ftes  within  tii©  dir«et  proirlKioiia  of  tii«  above  quotas 
seetiori  of  tbe  darter  arid  tl^^t  you  &r«  tjrier«foro  eiititled  to  ba 
rallaved  from  yoixr  duties  as  a  etiporvisor  for  tii©  period  of  yoiir 
aarvice  in  ti-.a  SJavy  end  for  a  further  .period  of  not  to  excaaci  two 
yaars  aftar  tiie  deciaration  of  pesca  batwean  tiia  Bnitoa  istataa  and 
tba  warring  powers, 

Unoar  these  condltloris  you  do  not  'e&oate  your  off  ^ea 
as  supervisor  aor  car;  it  be  said  that  tfa^ra  is  a  real   lnc<»apati- 
billty  between  your  office  of  supervisor  and  your  offico  as  lieu- 
tenant  in  ti.e   United  :^tate»  L'fcvy,       This  r^atter  was  nir^n  conald- 
eration  by  our  c^uprejae  Coart  in  tiia  case  of  ^oCOY  v.   i^OAlO    jF 
SuP£Hyi:.uhS   jV   i.x  AlJ(^L  ^s  Cv^mTY,  decided  June  30,  1^5'41,"  'Wild 
reported  in  IS  Cat,   (2nd)  at   r&;-;e  183#       Tiie   opinion  of  tha  Court, 
written  by  sir.    Justice  Fullon,   sitting  pro  te:a,   is  aixariiarised  in 
ti3e  ayllabiw  of  that  cane.       The  eourt  held  ti^^t  the  cottatltutional 
provision  coritalned  in  Article   IV,  Seetloii  208 

"ttoes  not  apply  in  a  case  wne-re  tlm  c-utie«,  ci^-p'onsfition 
and  rights  of  ti^e  Iiolder  of  a  stete  offico  »  »  '>  are 
auspended  and  inchoate  while  he  is  rendering  temporary 
patriotic  service  to  tiie  country  under  a   military  or 
naval  coiarsiiission.        During  a  leave  cf  abser.ce  for  such. 
purpose,    tii©  person  is  not  hold Lnc  or  claiming  ellt^ibillty 
to  a   *civil  Office  of  profit  uncier  tiila  state,*  as  the 
t9Ta  Ib  xm^  in  the  Conetltatlon,'* 

Contlnuiiii;,  tha  syllabus   provides  that  U^   .-I'l  ..;'" 
object  of  the  above  mentioned  car,atitutioual  .-^rovlsio,    ijj 

"to  proliiblt  a  corj-iiiction  of  a  federal  s«id  a  state 
of  ilea  of   profit   in  the  sea^e  person,  *  it;. out  any  condi- 
tion whatever;     tliat   is,  to  prevent  dual  office-holding 
by  one  persca  ur«4.^er  two  separate  and  distinct  governaents, 
and  a  aeparation  of  t.e  aliegiance  justly  due  one  by  ita 
officers  froa  that  dxie  to  another,** 

Furtlier  continuing! 

"A  leave  v'>f  absence  ^^anted  to  one  noldin  ;  a  civil 
position  for  the  duration  of  his  active  service  in  the 
arced  forces  cf  the  {^ovextiEj^nt  in  a  national  esaercency 
does  not  have  the  effect  of  creatln:;  a  vaeancy  In  office. 
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It  merely  aiisp^nfis  hie  ooeupaacy  cf  th«  office  for  the 
period  of  xiis  abseacd,  ioavina  hist  witli  certf.ia  iacho&te 

ri;;iits  wiiicii  im  m&/  aaaert  u|?oii  tias  tari-il.n&ti&n  of  bJla 
federal  s^rvlee,*' 

Th$  oaett  a.uove  quoted  arose   In  toi?  Ar4;elea  County  v?i:&n 
one  'itllll&K  u.   Pox,  who  was  a  latijor  in  the  iiarliia   Corps  Reserve, 
v«s  assigxi@d  to  active  auty.       After  his  eali  tc;  such  active  daty, 
he  applied  to  ti-*©  board  of  i^upervisors  of  Los  ''Mr:;;:ei©s  Coajity  for 
a  leave  of  iibsenoe  without  pay  or  duty  for  the  ,>  riod  of  his  absence 
frora  his  position  as  cLief  engineer  with  tla  ri^ht  to  be  restored 
to  JaiB   civil  eervic©  position  u^oa  the  termination  jf  hie  active 
service  with  tiie  ^^rine  Corps.       iiis  application  for  leave  was 
:aade  »mde--  cortsln  eiaergei:.oy  ^aeasurea  eaaete^i  l>y  tli®  state  legia- 
lature  providliig  for  leaves  of  a'oseucs  to  se  ^jranted  to  county 
officers  6Md  euiplojsea  ior  the  puipoes  c-f   sorvirii*  in  the  arrisod 
i'orces  of  tiio  Jiiite^  States.       Tafese  eaer=;<8ncy  .tseasurea  are  very 
similar  to  our  titmrter  proviaiori  quoted  above. 

In  ooia^sentlni^  upon  tliese  measures  tx^a  Court  aaidt 

"These  e:aerii;©ucj  rcioaaurea  ei>ow  oloarly  that  it  w  a« 
and  is  ti«e  poliey  of  tae  letjislatui^o  to  expedite  and 
encourage  tii.e  enlistjaeut  of  public  eaployeee  iu  th©  a  rEa84 
forces   of  tiie  Uiiiied  States,  uiid  to  insure  the  restoration 
M"  their  poaitioua  to  tUoiu  upon  r&torn  to  civil  life* 
-s-  >^  # 

*'lt  was  never  t'm  intent  q£  pjtr^eee  of  article   IV, 
Motion  20,   of  tlie  Con  ti  tut  Ion  of  tLis  etate  to  discourage 
public  esiployeee  frofi  reader in^j  aiilit&ry  or  naval  csrvice, 
to  deter  tiiem  froia  ttii»weri:is,   or  iii<:^v«.ce  them  to  evaao  sucii 
a  call,   or  to  tend  to  impOQe  the  federal  coversmant  in  ita 
effort  to  r^.obiliz®  uie  citl --■.■•'-"■■.■,   or  Ints-i-'fero  v"'-   ti-m 
efforts  to  .aoet  a  raajor  Oah.. ,  _.     c'j,       Tlis   cc^-.Ktit    -        al 
provision  caii  r.eltiier  be  construed  nor  applied  to  effect 
eueh  a  result. 

"Ite  prjbaary  object,  am  4m*lMTmA  in  Urn  mveXj  omm 

■^^  **fQple  "f*   ^..eotiard.,   73  Cal,  25  0,   is  to  proMblt  a  con- 
j-onclion   ,-if  a  f  cdo  &1  liad  a  st&te  of  rice  of  profit  in  tlio 
aaste  person,  without  any  conditlou  whatever;     th&t   is,  to 
prevent   »dual  cfrice-b.o.1    '       "  -  one  peraoti  imder  two 
separate  &nd  distinct  z^--  <^b  •»  «  » 


"Whil«   ri^ajosr  Fox  is  on  1&&.VQ  of  abs«nc«  frees  hl» 
county  positLini,   iia  1e  not  perforciin:;  any  of  the  duties 
OP  exerciaiii^  any  of  tt©  powers  of  tLat  office,   or  i:)er- 
fopmins  any  state  or  couatj  fuxiction,   or  clalsiln,^  oa» 
drawln-j-;  any  coapena&tion,       Uxxd«r  th®  circitrdst&ncds  sLowa, 
it  can  only  b«  coriClutiod  that  daria^j  tiio  jKjrioa  s>f  Ills 
leave  hs   Is  not  holdliT^-  or  clftlstinii:  elli;ibllity  to  a 
♦civil  office  of  profit  uad@P  %hl&  stist©»,  «■  *  -»  but  tiiat 
ills  occupancy  or  holdiiig  of  sueh  office   is  e^^sp«ndod«'• 

In  visw  cjf  ths  for«soi«iS  I  ^^^  of  tiie  opinion,  as  I  l^jivs 
said,  thet  fis  goon  as  you  sss^es®  active  t^uty  &s  an  officer  of  tiis 
u'nltsil  States  M'vy  you  have  ti:e  privilege  of  beln^;  ternporferily 
relieved  of  tLe  duties  of  a  suptrvlBor  B.n&  also  bein^;  relieved^ 
of  course,   of  aay  rl^ht  to  eay  ©oripensatien  wracb  adglit  be  fett&obed 
to  that  office* 

The  Supreme  Court   taea  coa^^nts  on  t'm  case  of  WvAt^hc&d 
V.   rayie ,   189  Ctl,   715,    in  which  tie    ^upres^e  Co^u't  held  t£a't,  under 
ee-rt'a'in  cxrcui^sfeanaoBB  (wiiica  are  similar  to  tiie  circumstances   in 
your  case),   oaa  wbo  is  on  leave  of  absence   le  not  iictualiy  holding 
an  office  but  is  raerely  relaining  the  ri£;ht  to  reoccupy  s-ach 
offico  at   tx^e   ter;iiiiiatioa  of  his   x>s2*ioc]  of   leave,   t.rcl   that,    srhile 
the  office  aay  be  filled,  as  provided  by  law,  by  his  successor, 
bm  retains  tr^  r*         to  occupy  %ha  office  whenever  bis  leave  of 
absence  is  ter;?,  .      ....;;, 

Therefore,   I  believe  that  ti.a  proper  course  for  you  to 
pvacavL^  is  for  you  to  request  a  ©llitary  liaave  of  absence  for  tne 
period  of  your  eoi'vice  In  tliS  Unlfeeti  statesKavy,       This  will 
protect  your  position  of  supervisor  for  tiie   reinainder  of  jonr 
term  witii  t*iC  rii^ht  to  reoccupy  it  at  any  tiae  before  the  expir- 
aticm  of  the  terra.        It  will  also  give  the  *<layor  ttie  rl^^ht  to 
appoint  soxaeone  to  tne  position  of  supervsior  during  the  tera 
of  your  leave  and  no  lorii:er. 

Tiie  Crart<?r  is  not  very  clear  oo  the  a&tter  of  to  wiicsa 
the  application    for  a  leave  sho  .Id  be  ixiade.        I  believe,   however, 
that  It  shoiild  bt*  .^&do  to  the  '^&j(sv  fend  his  reco:tr.Tendatlon  should 
be  iiiven  to  tiie   oivil  Service  woamigsion  ar^d  the  Uo&rd  <:£    ^-uper- 
visors  should  coi.cur  in  the  leave  to  tiie  end  that  it  may  be  made 
a  a»tter  of  record  in  the  lioard  that  you  are  absent  froaa  jomt 
official  position  with  the  concurrence   vf  your  collea,i'.ue9  on  the 
lioard.        I  am  therefore  enclosing  you  an  a;  plication  for  such  a 
leave  ftddressed  to  the    -ieyor,   to  be  coxicurred  In  by  the  hoard  of 
Supervisors  and  by  the  t-ivil  £o;'vice  Co  omission. 

Very  truly  yours. 
To  Supervisor  aerald  o»Oara 
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Eoeombor  17,  1942  • 


SUBJECTS     mght  Of  City  azid  County  of  San 
Pranclsco  to  .:oaov©  Encroaobodnt 
on  Sldofiralk  Area* 

Dear  Sirs 

This  office  is  in  receipt  of  your  request  for  an  opinion  rela- 
tive to  tho  legal  ric;ht  of  ttie  llrector  of  Public  v^orka  to  remove  en- 
croaclments  on  tiie  sidewalk  area  placed  thereon  by  adjoining  owners  of 
property. 

OPIigOH 

Section  3479  of  the  Civil  Code  provides  that  anything  which 
unlawfully  obstructs  tlio  free  passage  or  use  in  the  customary  manner 
of  any  public  park,  square,  street  or  Mghway  is  a  nuisance.  Section 
370  of  the  penal  c^de  is  to  tho  sera©  effect. 

The  Supreme  cotirt  of  the  State  of  Oalifornia  in  the  case  of 
KERIO  V.  HAKSTItiiTTI,  154  Cal.  580,  Imd  occasion  to  pass  on  the  right 
of  the  City  and  County  of  :?.an  Francisco  to  roraovo  obstjTuctions  upon 
public  property,  Tlie  decision  written  by  Judge  Hensliaw  is  short' and 
is  quoted  herev/iths 

"This  action  was  brought  by  plaintiffs,  seeking 
to  enjoin  the  defendants,  constituting  the  boa3?d  of 
ptiblic  works  of  the  city  and  coimty  of  San  irancisco, 
froiu  an  allecod  milawful  interforence  with  their  prop- 
erty, Ihe  facts  found  by  the  court  are  that  plaintiffs 
had  erected  houses  upon  a  iMvt   of  a  rrablic  street  of 
the  city  and  county  of  San  Francisco;  that  the  board  of 
public  v/orks  had  given  notice  to  the  plaintiffs  to  re- 
move these  structures  and  abate  tho  nuisance  created  by 
them;  tlrnt  upon  plaintiffs'  failure  and  refusal  so  to 
do,  the  board  of  public  works  entered  and  proceeded  to 
remove  the  obstructions,  using  no  more  force  tlrnn  was 
necessary  so  to  do;  that  the  board  of  public  works,  in 
so  demolisMng  plaintiffs'  b\iildings,  was  authorized 
and  empowered  so  to  do  by  the  laws  of  the  state  of 
California,  wherein  and  whereby  the  said  board  of  pub- 
lic works  was  cimrged  with  tlie  duty  of  romoving  ob- 
structions from  tlie  public  streets  of  tho  city  and 
county. 

••The  ap  .eal  here  is  from  the  judgment  and  upon 
the  judgraent-roll  alone,  and  tiie  appeal  is  entirely 
witliout  norit.  The  findings  abundantly  support  the 
judgment •  The  continued  operation  by  plaintiffs  of  a 
portion  of  the  public  street  was  but  the  continuance 
of  a  nuisance.  Ko  lapse  of  time  can  legalize  a  public 
nuisance  amounting  to  an  actual  obstruction  of  a  public 
rigjrt." 


#8 


I'o  the  m^&  offeet,  S00$ 


CL&RK  ▼.  MoCARTHX, 

1  Gal*  4&S» 
RtJDOLPH  ICtiBJIAH  GO.   V.  CTSY  ASJ5  eOUI^TY  OP  SAH  PRANCI  CO, 

154  Cal*  688, 

220  aal.  185,  188. 

Th©  cofia3s»t8  iiavs  liold  that  a  sidcraralk  is  imr*  of  the  stroe* 

and  carries  a  dlffer-ont  desl^^jiatlon  for  doacrlptivo  rnirr>08©«.  I'laifl 
in  tli^o  caao  of  ^lAKIIlI  v.  GHAiiftJi,  67  Gal.  130,  132,   tlis  co^irt  held 
timt  "tii©  sidowalka  of  a  public  stzwet  of  a  city  are  parts  of  tis© 
Btpoef*  aod  tl^at  the  obstruction  of  a  aidowaUc  is  a  public  nuisance. 

^o  tho  mam  effect,  seet 

B^m}i!JxT  V.  SMi  FiiAHQltl-iO, 

6S  Ual.  250,  B51, 
EX  ?&SSS&  TAYJJM, 

87  Cal«  91,  94, 
VOL.  1,   FACSi  ON  GALIFOEHIA  S^RM^  lAWS,   54,   55, 
VOL.   1,   ^LLlCm!  on  KOM)S  AHP  31?RSBIS, 

4th  ed.,  25, 
4  KCOUILLIH  OS  MUHIQIPAL  CORPQRAxIOHS, 

2nd  ed.,22. 

It  is  qxiite  evld«Hit  fraa  tbo  above  mentioned  cases  timt  t23© 
plftoing  of  an  obstruction  on  a  eidewoJlk  area  is  tarxtfi£U3Xuat  to  placing 
an  obatruction  on  a  public  streot.     ilje  Direotor  of  tli©  iveparteent  of 
l^^lic   verks  saay  remove  the  obstruction  uaing  no  .r.ore  force,  however, 
tnan  is  nei^esary  to  do  ao« 

It  veald  be  incumbent  up<m  the  Tirector  of  i»ublic  works  to 
give  the  o«iier  of  the  property  a  reasonable  tirse  witMn  wliich  to 
reciove  the  obatruction.     niiould  tiie  owner  of  tJie  property,  however, 
fail  to  remove  the  obatzuction  (which  in  legal  ccmtei^laticm  is  a 
public  nuisance),  the  lirector  of  Pub  lie  v.orks  laay  proceed  to  remove 
the  obstruction. 

You  a3?e  therefore  advised  tli&t  should  the  ownsr  of  the  prop- 
erty T&ll  to  roiaove  the  obstruction  on  tiis  sido^mlk,  after  having  been 
given  notice  and  a  reasonable  ticae  to  reiaove  the  obstruction,  the 
director  of  Public    ;orks  3s»y  procood  to  do  so. 

Yeurs  very  truly. 

Director  of  Public  vorks  CHTY  ASTOBMBT 

m 
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"December   21,  i942. 


SUBJECT*  Quarsntlning  of  Hotels  es 
a  result  of  prevalence  of 
Venereal  Dleeaaes. 


Pear  Sir; 


R  E  g  U  E  S  T 


This  office  is  in  receipt  of  your  request  for  an  opinion  brought 
about  as  a  result  of  ;^our  receiving  from  Vlce~Adtrilral  J.  V««  Greenslade, 
Commandant  of  the  Twelfth  ^aval  District «  the  following  letter: 

^In   their  eilorts  to  cooperate  with  you  in  the 
control  of  venereal  diseases  «na  allied  vice  conditions 
in  iJan  Francisco,  the  Venereal  tls€'8se  Control  officer 
mnA   the  S^orale  Officer  oi    this  District  have  found 
that  certain  hotels  In  San  Francisco  present  definite 
problems  in  that  they  not  only  serve  «ts  places  of 
exposure,  but  also  as  soui'ces  for  procurement  of 
prostitutes.   A  considerecle  number  of  the  venereal 
diseases  aiaong  Navy  personnel  have  been  traoed  to  these 
hotels. 

"•..••.••••.•..•it  w&s  recoimt^ended  that  the 
CoBucandant  request  you  to  iiapose  a  quarantine  of  such 
hotels  in  the  '"ity  as  sites  of  eoasBunieable  disease* 
under  Act  6258  of  the  General  Laws  of  California," 

In  your  request  for  an  opinion  baaed  upon  this  letter  of  Vice- 
Admiral  Greenslade*  'jou.   have  asked  the  following  questions t 

**!•   May  an  entire  hotel  be  quarantinc-d  on  the 
basis  of  several  alleged  exposures  of  venereal  disease 
having  taken  place  in  a  hotel? 

"2.  In  the  eventuality  that  an  entire  hotel  were 
to  be  quarantined,  what  would  be  the  deter;r;iinin^<  factor 
in  so  f  ar  as  the  terisination  of  quarantine  is  concerned? 

"3.   Could  the  hotel  n;ana>-eiaent  be  made  responsible 
to  furnish  the  alleged  source  of  venereal  disease  infee- 
tioB  to  the  health  department  for  venereal  disease  exam- 
instion  as  a  prerequisite  to  the  withdratial  of  the  quar- 
antine? 

"4.   Is  the  health  officer  within  his  jurisdiction 
in  assuming  that  if  several  alleged  venerecl  diseases 
have  resulted  from  sex  exposures  in  a  hotel  that  seversl 


of  tile  inmatea  of  a\xch.  hotel  cen  reasonably  be  suspected 
of  heTln^;;,  venereal  dlaesse,  and  that  these  persona  must 
be  ex&ailned  as  a  prere<iulslte  to  the  lifting  of  the 
quarantine  about  the  hotels" 

la  requeatln.p  en  opinion  you  b^ve  mentioned  th«t  there  are 
live  typea  of  venereal  diseaaes  Involved,  to-wit,  syphilis,  gonorrhea, 
chancroid,  lymphcjgi^anuloiBa  inguinale,  and  e^ranulome  Inguinale, 

0  P  1  K  I  0  H 

I  have  isade  a  earaful  inveatlgation  of  the  law  concerning 
the  rl.ht  of  health  authorities  to  quarantine  persona  and  buildlnfS, 
Sections  £521  to  2602,  Inclusive,  of  the  Health  and  Safety  Code  govern 
the  quarantine  powers  of  health  officials.   One  section  in  particular, 
to-«^lt,  2522  of  the  Health  tsnd  Safety  Code,  ^Ives  the  State  Depwrtisent  of 
Fealth  the  power  to  quarantine  persons,  houses,  rooms,  etc,  whenever, 
in  its  judjyacnt,  such  action  is  necessary  to  protect  or  preserve  the 
public  neeifcli.   Pursuant  to  the  provisions  of  Section  2522  of  the  Health 
end  Safety  Code,  Section  2559  provides  that  each  health  officer  shall 
quarantine  each  case  of  consmunle<%ble  disease  in  accordance  with  the  rules 
of  the  State  Board  of  Health.  Rule  5  of  the  State  Board  of  Health  covers 
the  situation* 

An  exaTiinatlon  of  all  of  the  foregoing  sections  concerning 
i;  e  quarantine  of  diseases  indicates  that  th«y  have  been  passed  from  a 
preventive  standpoint,  r*  ther  than  trom   a  punitive  standpoint.   In  fact, 
Ihere  is  nothing  punitive  about  quarantine  procedure.   The  only  purpose 
oi  a  quarantine  is  to  prevent  other  persons  froir.  eontractliig  trie  dieeeae 
in  question.  In    .he  case  of  In  Re  SILSTfcAJD,  44  Cal,  Aip.  2S9,  at  page 
£44,  the  oourt  atatedt 

"If  quarantining  la  found  to  be  justifiable,  such 
quarantine  measures  may  be  resorted  to  only  as  are  reasone- 
bly  aeeessary  to  protect  the  public  health,  r®s.emberlng 
that  the  persona  so  affected  are  to  be  tre'it.ed  as  patients 

and  not  aa  criwinala,'' 

See  alao:     13  '^al,  Jur,  300, 

In  approaching  this  pi^obleirc  it  ia  necessary  to  first  t  ^^ke  an 
analyala  of  the  coi&niunioakle  extent  oi    the  ciseeses  involved,   I  have  been 
reliably  Infozroed  that,  with  respect  to  all  five  of  these  diseasea,  con- 
tagion or  infection  can  take  place  only  by  direct  contact  with  the  dlaeaae 
during  sexual  intercourse  or  by  contact  sith  Infected  towels,  water- 
glasses,  dishes,  etc,  and  then  only  for  a  llisltrfd  period  of  time,   I  am 
told  that  this  time  limit  does  not  exceed  one  hour.  This,  in  efff*ct, 
means  that,  in  a  case  where  intercourse  ia  not  involved,  contafrion  or  in- 
fection will  not  spread  when  the  Infected  person  leaves  a  rooa  In  a  hotel 
and  the  time  lliiait  has  elapsed  after  departure. 

I  am   fiirther  Informed  that  we  are  here  dealing  only  with 
wcanen  of  two  claases,  that  is,  the  professional  prostitute  and  the 


promiscaoua  «auit«ur.   In  ^very  lastanc«  the  burden  ol  proof  that  a 
per8oa«  whether  profesalonaX  prostitute  or  promisouous  f)m«t&ur«  la 
afflicted  wlta  a  venereal  disease*  is  upon  the  health  authorltlea; 
but,  in  the  ceae  of  a  proefcitate,  the  court,  la  li\  .^ii,   ARATA,  52  Cal, 
App.  5B0,  at  page  384,  said: 

^i'r  <   *  it  is  reaaonably  probable  that  a  person  found 
to  be  of  the  elass  mentioned  (prostitutes)  is  so 
infected  with  such  disease  (venereal }•'* 

Mo twlths tending  this  strong  languei^e,  however,  the  Court, 
in  the  same  case,  at  pa^^e  SS4,  said: 

''If  the  health  authorities  rely  upon  the  claim 
that  the  person  quarantined  is  a  prostitute  and  lienoe 
likely  to  be  afflicted  with  disease,  then  the  -urden 
is  on  the  quarantii:ie  officers  to  establiah  the  proof 
of  tlie  claiai  that  the  accused  is  of  the  class  and 
cheracter  mentioned.   If  such  person  has  heen   legally 
convicted  of  bein^ij  of  such  class  and  character,  the 
record  of  conviction  may  be  relied  upon  to  establish 
%im   importaat  lact*   In  the  absence  of  auch  conviction, 
the  burden  will  be  with  the  hfeslth  authorities  to  estab- 
lish the  fact  bj  sufficient  evidence;  for  It  is  the 
existence  of  that  condition  In  Ui-e.  |><»r8oa  au r  -     -  '.eg  that 
furnislies  the  grou'at^.  i'or  the  belief,  "^s  &n  1     ace 
only  tnai,  the  disfease  SAJats.   It  will  aot  l^o  iro"?.llow 
the  inXereuce  of  probable  cause  to  be  drawn  from  a  mei-e 
susislclon, 

"vi'e  have  jgone  to  the  pains  of  iiakinf  clear  our 
view  of  the  lav  in  the  case  under  discussion,  l^he 
health  authorities,  vlth  capable  counsel  at  their  elbow, 
no  doubt  are  well  advised  of  the  liinltstions  attached 
to  their  powers  as  they  have  been  herein  stated  to  be* 
One   of  the  most  Important  ri£.hts  (guaranteed  unaer  our 
constitution,  that  of  the  liberty  of  the  citizen,  it 
Involved  and  cannot  be  lightly  passed  over,  nor  can 
encroachments  upon  that  right  be  tolerated  even  under 
the  arguiaent  th»t,  in  the  main,  the  general  result 
souiht  is  a  beneficl^nt  one.  The  law  may  not  be  set 
at  defiance,  even  to  subserve  the  best  intentioned 
effort;  much  less  by  officers  who  have  taken  an  oath 
to  upioold  it," 

In  the  case  of  IK  BS  SirlEPASD,  61  Cal,  App.  4S,  at  page 
51,  the  court  sitallarly  said; 

"Paying  just  res^ard  to  the  constitutional  guaran- 
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iics  of  the  rlfcht  to  personal  liberty  and  persoaal 
»«curlty.  It  ypuat  be  asserted  that  more  than  a  asere 
suapicion  that  an  iadividual  is  aflllcted  with  an 
iaolable  disease  is  neeeasary  to  liive   an  oificer 
'reasoia  to  believe*  tii&t  such  peraon  is  ao  afflicted." 

And  in  lAIXAS  v.  DE  YOE,  55  Cal.  App.  45S,  at  page  457,  «e  find: 

"it;  i«  preaamed  that  «  person  is  iti  averajie  normal 
health,  in  the  abaence  of  evidence  to  the  contrary." 

From  the  foregoing  we  must  necessarily  conclude  that  the 
case  of  a  professional  prostitute  oocupyiag  a  hotel  room  is  different 
from  that  of  a  promiscuous  amateur.   In  your  request  lor  an  opinion 
it  does  not  appear  as  though  you  xaake  eny  distinction  between  profession- 
al prostitutes  and  proitiiacuous  amateurs. 

In  the  11 -ht  of  the  foregoing  I  shall  undertake  to  answer 
each  of  your  questions  in  chronolo;  ical  order: 

1.  Due  to  the  fact  that  venereal  diseases  are  not  con- 
tagious or  inlectlous  except  by  sexual  intex'eourse  or  by  contact  with 
objects  of  the  kind  hereinbefore  mentioned  within  the  contagion  p&riod 
mentioned,  it  is  my  opinion  that  an  entire  hotel  cannot  be  quarantined 
even  if  several  exposures  of  venereal  disease  have  taken  place  in  the 
hotel,  bearing  in  ^ind,  as  hereinbefore  pointed  out,  that  we  are  not 
dealing  with  pxuaishiaent  but  with  prevention.   Hos^everf  I  can  perceive 
no  le^al  objection  to  the  quarantining;  of  a  room  in  which  a  diseased 
person  resides. 

2,  In  view  of  the  fact  that  I  have  already  answered 

that  an  entire  hotel  cannot  be  quarantined  it  is  unnecessary  to  answer  t  is 
query.  Ho*ever,  I  desire  to  point  out  that  if  the  quarantine  were  re- 
stricted to  a  hotel  roMtt,  such  quarantine  would  teraiinate  at  the  end  of 
th*  ec^ntagioQ  period  after  the  infected  person  ceased  to  occupy  the  rocm. 

S.    As  pointed  out  in  the  quotation  from  the  ARATA  case, 
health  authorities  are  not  allowed  to  drew  the  inference  of  probable 
cause  irom  a  mere  suspicion.   In  view  of  the  foregoing  authorities,  under 
no  circumstance 8  eould  a  hotel  mana,p;ement  be  made  responsible  to  furnish 
the  source  of  venereal  disease  infection  as  a  prerequisite  to  the  with- 
drawal of  a  quarantine,  assuming  that  a  room  in  a  hotel  rather  than  itn 
entire  hotel  were  to  be  quarantined* 

4.    In  answering  this  qiiery  I  am  a;.^ain  assuating  that  you 
are  dealing  with  a  room  in  a  hotel  rather  than  an  entire  hotel,  although 
your  query  really  concerns  an  entire  hotel.  If  the  dlsessed  occupant  of 
the  room  still  remains  in  the  room  quite  naturally  such  room  may  be 
quarantined,  but  if  such  person  should  leave  the  room,  any  quarantine 
must  be  lifted  at  the  conclusion  of  the  contagion  period,  due  to  the 
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peculiar  lack  of  ccxaBBuni cation  passibilltles  of  these  diseaaea  where 
a  room  only,  without  an  occupant,  la  concerned. 

I  venture  to  augj^est  that  this  entire  problea  might  better 
be  aoproached  from  a  non-quarantine  view  point.   In  1915  there  was 
passed  in  California  what  Is  known  as  the  "Red  Lifht  Abatement  Aot" 
r.hich  provides  for  the  abate nent  of  buildings  or  places  uaed  for  proa- 
tltutlon,   I  recognize  that  this  suggestion  on  r.y  part  does  not  take 
care  of  the  case  of  the  promiscuous  amateur,  but  there  appears  to  be 
no  practl  al  way  of  approaching  this  phase  of  your  problea  by  either 
the  quarantine  or  abatement  proeess* 

However,  your  attention  Is  directed  to  Ordinance  l*o,  1369 
(series  of  1^59)  recently  passed  regarding  proaiacuous  sexual  relations. 


Hespectf f.lly  submitted. 


CITY  ATTOKHEY 


To  the  - 

Director  of  Public  Health. 


1^ 


3447 


Doce.^ber  28,  1S42. 


SUBJliGTl   In  R«,  Effect  of  Pi-«sld«Rtlal 
Execitlv*  Ordor  Ko«  9017  on 
Municipal  £i:aplo:^'0«8« 

DeAr  Sir? 

SOfflfi  time  «^o  you  wrote  tiiiu  office  ro^jardlrig  th« 
matter  of  Frositlentlal  lixeeutiv©  order  Ko,  9017  on  overtlato 
ei,d  salaries  paid  by  ^;ov«Dna«nt  aijencies.        It  was   iaposaible 
to  answer  this  query  at  onea  for  the  x^ason  tl^t  we  had  no 
pi;*ecedent  to  ijulde  u*  aa  to  wLat  ^oul<i  be   the  effect  of  pres- 
idential  ortiers  on  guverriia^Gt   aijencies. 

The  tiiatter  was  recently  given  core lae ration  by  the 
Ketional  star  l^bor  iioard  In  a  coj.troversy  exifitin,^  between  some 
four  h\xndTO&  eaployecs   of  t;©   Fubiie  Vsorks  lepax't.iont  of  the 
City  of  Jiewerk.        Most  of  the  aayors  of  tie   larijcr  cities  of  the 
United  States  •  Inciudlrig  ^eyor  nossl  -  px'ctested  to  tbe  Katioral 
*ar  Labca*  Bocad  tij&t   it  Led  no  jurisdictio:.  over  jauniclpal 
•mployeea.        I  received  a  few  days  ego,   laider  reloese   of  i  ece.iber 
15th,  a  report  of  tne  action  taken  by  tii.e  isatioi.el  viar  Labor 
<»oard.        iiuotinK  trom  the  text,    I  call  attention  to  the  follow- 

"After  careful    c. ne Idsretloii  of  ell   the   :.:httcrs  preset^tod 
to  tbe  iiatloiiel    «ar  Lubor   Board  at  and  in  cojiijection  v?  .th 
the  public  hearixiga  on  Pece.aber  9,   1942,   the  Board  finds 
ti^t  it  riasno  power  under  Executive  ard^r  Ko,   9017  to 
issue  eny  directive  oraer  or  regulatloii  in  ti^eso  disputes 
governias  the  conduet  of  the  state  or  municipal  agencies 
involved," 

Dean  alorse,  a  sMober  of   the  Katlonal  iSar  Labor  Board, 


tman  s^orso,   a  XBawoer 
expr«aaed  his  views  as  follows t 


"It   is  53jy  opinion  that  the  doctrines  of  sovereignty, 
basic   in  our  fora  of  rc«publlc&-Xi  ^;.jvorn3{0tjt  and  cleerly 
enunciated  in  /-jjerican  jurisprudence,   denies  to  the 
federal  ^overn:a«nt,   in  the  ebsetice  -^f  a  state  of  martisl 
law,   \Bandatory  power  to  aesus*   juried,  ctlon   in  labor 
disp-utes  between  ai;eneies  of  state  &isd  jfiunlclp&l  ^lovern- 
me^its  Axid  their    employees*" 


you  «r«  therdfcr*  advised  tii&t,    in  Esy  opinion, 
pr«sid«ntlal  executive  orders  have  no  effect  oa  city  ©mpioyeea 
nor  are  t'aey  subjact  to  regulation  by  trj©  *«atiori&l   war  i4kb<T 
Jboerd* 


?«ry   truly  youre, 


To  - 

Chief  i^dmiciatretive  v^f fleer, 


#1. 


L 


[i 


<i;r;k:i 


